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ADVERTISEMENT. 



The -following Report, of a Case 
recently decided in the Cpnsistorial 
Court of London, has been drawn up 
in compliance *ith the wishes of one 
of the Parties in the Cause, and is 
published under the hope that it may 
prove not unacceptable to the Pro- 
fession and the Public— The Judgr 
ment, as delivered by the very emi- 
nent person who presides in that 
Court, contains a clear and, masterly 
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account of the nature and institu- 
tion of Marriage, and of the various 
modes by which the relation of Man 
and Wife may be constituted. Those 
modes and regulations, as prescribed 
by the Law of Scotland, furnish the 
moi'e immediate subject of discus- 
sidii, but it was necessary to tak« a 

t 

^d^ range in order to obtain a full 
and compreheiisive view of the sub- 
jects From the Investigation it 
appears, according to the Judg- 
ment of that learned person, that 
Ijk^ La\v of Scotland, in relation to 

* 

"^ • Marriage Compact, rests upon 
<h€! basis of the ancient Canon Law, 

r ■ 

tmd has not deviated from the rule > oT 



•I 



that system on which it is founded^ 
whereby a contract per verba de pree* 
senti, or a promise de Juturo cum co^ 
pula, is considered as sufficient to 
constitute a legally valid Marriage.-— 
To the People of Scotland this decif^ 
sion, it is presumed, will be found 
peculiarly interesting, being calcu- 
lated to assist in the prevention of 
all future doubts upon a subject re* 
specting which great difference of 
opinion has lately prevailed, and in- 
volving, as it does, the domestic 
security and happiness of many fa- 
milies. Nor can it be deemed wholly 
unimportant to the Inhabitants of 

this part of the United Kingdom: 
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Although a very . different line of 
policy relaitive to the law of Marriage 
hAs been here adopted, yet the ques- 
tion derives a degree of consequence 
from the intimate connection subsist- 
ing between the two countries, and 
the constant intercourse necessarily 
taking place between, their respective 
inhabitant. - It must be recollected 
likewise, that the legal Tribunals of 
England recognize the validity of 
every Marriage contracted in con- 
formity to the Laws and Usages of 
the Country in which it had its Ori- 
giui— rif.'the present Publication shall 
tend to diflfiise' any correct infor- 
mation upon a subject which ap- 
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pears so important, and at the same 
time to convey some idea of the cha- 
racter of the judicial Decision by 
which the Doctrine is established, the 
wishes of the Reporter will be satis- 
fied, and his object completely at- 
tained. 



J. D. 



DOCTORS COMMONS, 
August 24, 1811. 



THE 



JtJDGMENI*. 



Sir William Scott. 

XhE facts of this case» which 1 shall entef 
upon without preface, are these : Mr. John Wil^ 
iiam Henry. Dalrymple is the son of a Scotch 
noble family ; I find no direct evidence which 
fixes his birth in England^ but he is proved to 
have been brought up from very early years in 
this country* At the age of nineteen, being a 
Cornet in his Majesty's Dragoon Guards, he 
went with his regiment to Scotland in the latter 
«nd of March j or beginning of Aprils 1804, and 
was quartered in and near Edinburgh during his 
residence in that country. Shortly after his ar- 
rival, , he became acquainted with Miss Johanna 
Gordon^ the daughter of a gentleman in a re- 
spectable condition of life. What her age was 
does not dhrectly apfiear, she being described as 
of the age of twenty-one years andf upwards : shd 
4va8 however young enough to excite a passion in ^ 
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his breast, and it appears that she made him a 
return of her affections : he visited frequently at 
her father's house in Edinburgh, and at his seat 
in the country, at a place called Braid. A paper 
without date, marked No. 1, is produced by 
her: it contains a mutual promise of marriage, 
and is superscribed, " a sacreed promise." A 
second paper, No. 2, produced by- her, dated 
May 28, 1804, contains a mutual declaration and 
acknowledgment of a marriage. — A third paper. 
No. 10, produced by her, dated July 11, 1804, 
contains a renewed declaration of marriage made 
by him, and accompanied by a promise of ac- 
knowledging her the moment he has it in his 
power, and an engagement on her part, that no- 
thing but the greatest necessity shall compel her 
to publish this marriage. These two latter papers 
were inclosed in an envelope, inscribed " Sacreed 
" Promises and Engagements," and all the three 
papers are admitted or proved in the cause to 
be of the hand-writing of the parties, whose 
writing they purport to be. It appears that Mn 
Daltymple had strong reasons for supposing that 
his father iand family would disapprove of this 
connection, and to a degree that might seriously 
affect his fortunes; be, therefore, in his letters 
to Miss Gordon, repeatedly enjoined this obliga- 
tion of the strictest secrecy, and she observed it 
even to the extent of making no communication 
of their mutual engagements to her father's fa- 
mily ; though the attachment and the intercourse 
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founded upon it did not pass unobserved by one 
of her sisters, and also by the servants, who 
suspected that there were secret ties, and that 
they were either already, or soon would be mar- 
ried. — He wrote many letters to her, which are 
exhibited in the cause, expressive of the warmest 
and most devoted passion, and of unalterable 
fidelity to his eng^ements, in almost all of them 
applying the terms of husband and wife to himself 
and her. — It appears that they were in the habit 
of having clandestine nocturnal interviews, both 
at Edinburgh and Braid, to which frequent allu- 
sions are made in these letters. One of the most 
remarkable of these nocturnal interviews passed 
on the 6th of July at Edinburgh, where she was 
left alone with two or three servants, having de- 
clined to accompany her father and family (much 
to her father's dissatisfaction) to his country- 
house at Braid. There is proof enough to esta- 
blish the fact, in my opinion, that he remained 
with her the whole of that night. He continued 
to write letters of a passionate and even conjugal 
import, and to pay nocturnal and clandestine 
visits during the whole of his stay in Scotland, 
but there was no cohabitation of a more visible 
kind, nor any habit and repute, as far as appeai^s, 
but what existed in the surmises of the servants 
and of the sister. His stay in that country was 
shortened by his father who came down, alarmed 
as it should seem by the report of what was going 
CHI, rand removed him to England on or about 
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the 21st of July. The correspondence ^ppektfs 
to have slackened (though the language continued 
equally ardent) if I judge only from the number 
exhibited of the letters written after his return, , 
though it is possible, and indeed very probable, 
there may be many more which are not exhibited. 
No letters of Mies Gordon's, addressed to him^ 
are produced J he has not produced them, and 
she has not called for their production. In Eng- 
land he continued till 1805^ when he sailed for 
Malta : his last letter, written to her on the eve of 
his departure, reinforces his injunctions of se- 
crecy, and conjures her to withhold all credit 
from reports that might reach her of any transfer 
of his affections to another : it likewise points 
out a channel for their future correspondence^ 
through the instrumentality of Sir Rupert George, 
the first Commissioner of the Board of Trans- 
ports. He continued abroad till May 1808, with 
the exception of a month or two in the autumn 
of 1806, when be returned for a purpose uncon- 
nected with this history, unknown to his father, 
and, as it appears, to this lady. It is upon thift 
occasion that the alteration of his affection first 
discloses itself in conversations with a Mr. 
Hawkins, a fnend of hih hmily, to whom he 
gives some account of the connection which he 
had formed with Miss Gordon in Scotland^ com- 
plains of the consequences of it, in being tor- 
mented with letters from her, which he was 
•resolved never to read in future f and having 



reason to fear she would write others to his 
father, he requested Mr; Hawkins to use all 
means of intercepting any letters she might write 
either to the one or the other. Mr. Hawkins exr 
ecuted this commission by intercepting many 
letters so addressed ; though, in consequence of 
her extreme importunity, he forwarded two or 
three, as he believes, of those addressed to Mr. 
Dalrymple ; and he at length wrote to her him- 
self, about the end of 1 806, or beginning of 1 807, 
and strongly urged her to desist from troubling 
General Dalrymple with letters. This led to 
a correspondence between her and Mr. Haw- 
kins ; and it was not till the death of Mr. 
Dalrymple's father (which happened in the spring 
of the year 1807) that she then asserted her 
marriage rights, and fiimished him with co- 
pies of these important papers, which she deno- 
minates, jBLCCording to the style of the law of 
Scotland, her marriage lines. She took no steps 
Ito enforce her rights by any process of law. 
Upon the unlooked-for return of Mr. Dalryniple, 
in the latter end of M^y, 1808, he immediately 
visited Mr. Hawkins, who communicated what 
had passed l)y letter between himself and Miss 
Gordon, and suffered hiip, though not without 
reluctancje, to possess himself of two of her let- 
ters, which Mr. Dalrymple has exhibited., Mr. 
Hawkins however dismissed him with the most 
pinxious advice to adhere to the connection he 
)^ad formed; and by no means to attempt to ia^ 



volve any other female in the misery that must 
attend any new matrimonial connection. Within 
a very few days afterwards, Mr. Dalrymple mar- 
ries Miss Laura Manners, in the most formal 
and regular manner. Miss Gordon, who had 
before heard some reports of no very, definite na- 
ture, instantly, upon hearing authentic news of 
this event, takes measures for enforcing her 
rights ; and being informed that he is amenable 
only to this jurisdiction, she immediately applies 
for its aid to enforce the performance of what she 
considers as a vxiarricige contracts 

The causa has proceeded regularly on both 
sides, and has been instructed with a large mass of 
evidence, much of it replete with legal erudition, 
for which ihe Court has to acknowledge great 
obligations to the Gentlemen who have been ex- 
amined in Scotland. It has also been argued 
with great industry and ability by the Counsel ou 
both sides, and now stands for final judgment. 
Being entertained in an £ngiish Court, it must 
be adjudicated according to the principles of 
English law, upplicable to such a case. But the 
only principle applicable to such a case by the law 
of England, is, that the validity of Miss Gordon's 
marriage rights must be tried by reference to the 
law of the country where, if they exist at all, 
they had their origin. Having furnished this 
principle, the law of England withdraws altoge- 
ther,. and leaves the legal question to the exclusive 
judgment of the law of Scotland. 



r I am not aware that the case so brought here 
is exposed to any serious disadvantage, beyond 
that^ which it must unavoidably sustain in the 
inferior qualifications of the person who has to 
decide upon it, to the talents of the eminent mea 
to whose judgment it would have been submitted 
in its more natural Forum. The l-aw-learning of 
{Scotland has been copiously transmitted; the 
facts of ihe case are examinable on principles 
comoiou to ihe law of both countries, and in- 
deed to all systems of law. It is described as 
an advantage lost, that Miss Manners, the lady 
of the second marriage, is not here made a party 
to the suit ; she might have been so in point of 
form, if she had chosen to intervene ; in sub- 
stance she isy for her marriage is distinctly pleaded 
and proved, and is as much therefore under 
the eye, ajid under the attention, and under the 
protection of the Court, as if she were formally ■ 
a party to the question respecting the validity of 
this marriage, which is in effect to decide upon 
the validity of her own ; For I take it to be a 
position beyond the reach of all argument and 
contradiction, that if thQ Scotch marriage be le- 
gally good, the second or English marriage must 
be legally b^d. Another advantage intimated to 
be lost is this^ that the Native Forum would have 
compelled the production of her letters to him, 
.for the purpose of seeing whether any thing in 
them favoured hiii interpretation of the transac- 
tiop. Surely, according to any mode of proceed- 
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ing, there can be no need of a compulsory process 
to extract them from the person in whose posses- 
sion they must be, if they exist at all. If they 
coptain such -matter as would favour such an in- 
terpretation, he must be eager to produce them, 
for they would constitute his defence ; not being 
f)rpduced, the ne(ieps9,ry conclusion is, either' 
that they do not exist, or that they contain no- 
thing which he could use with apy advantage for. 
$uch a purpose. The considerations that apply 
to the indiscretions of youth, to the habits of ia 
military profession, and to the ignorance of thei 
l?tw of Scotland arising from a foreign birth and 
education, are common to ]30th, and I might say, 
to lall systems of law. They are circumstances 
. not to be left entirely out of the consideration of 
the Court, in weighing the evidence for the esta- 
blishment of the facts, but have no powerful 
pffect upon the legal nature of the transaction 
when established. The law, which in both coun- 
tries allows the minor to marry, attributes to him, 
in a way which cannot be legally averred against 
upon the merfe ground of youth and inexperience, 
a competent discretion to dispose of himself iq 
marriage; he is arrived at years of discretion, 
quoad hoc\ whatever he may be with respect to 
other transactions of life, and he cannot be heard 
to plead the indiscretion of minority. Still less 
can the habits of ^ particular profession exone- 
rate a man from the general obligations of law. 
And with respect to any ignorance arising froi^ 
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foreign birth and education^ it is an indispensablisr 
rule of law, as exercised in all civilized countries, 
that a man who contracts in a country, engagesf 
for a competent knowledge of the law of contracts 
in that country. If he rashly presumes to con- 
tract without such knowledge, he must take the 
inconveniences resulting from such ignorance 
tpon himself^ and not attempt to throw them upon 
the other party, who has engaged under a proper 
knowledge and sense of the obligation which the 
law would impose upon him by virtue of that 
engagement. According to the jildgment of all 
the learned gentlemen who have been examined, 
the law of Scotland binds Mr. Dalrymple, thougli 
a minor, a soldier, and a foreigner, as effectively 
as it would do if be had been an adult living in a 
civil capacity, and with an established domicil in 
that country. 

The marriage which is pleaded to be consti- 
tuted by virtue of some or all of the facts of 
which I have just given the outline, and which I 
shall have occasion more particularly to advert 
to in the course of my judgment, has been in the 
argument described as a clandestine and irregular 
^narriage. It is certainly a private transaction 
between the individuals, but it does not of course 
follow that it is to be considered as a clandestine 
transaction in. any ignominious meaning of the 
^ord, for it may be that the law of the country 
in which the transaction took place, may con* 
template private marriages with as much coun- 
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teirance and favour as it does the most public. 
It depends likewise entirely upon the law of the 
country, whether it is justly to be stiled an 
irregular marriage. In some countries one only 
form of contracting* marriage is acknowledged, as 
in our own, with the exception of particular in- 
dulgences to persons of certain religious persua- 
sions; saving those exceptions, all mariiages not 
celebrated according to the prescribed form, are 
mere nullities ; there is and can be no such thipg 
in this country as an irregular marriage. In 
some other countries, all modes of exchanging 
consent being' equally legal, all marriages are on 
that account equally regular. In other countries, 
a form is recommended and sanctioned, but wilh 
a toleration and acknowledgment of other more 
private modes of effecting the same purpose, 
though under some discountenance of the law on 
account of the non-conformity to the order that 
is established. What is the law of Scotland upon 
this point? 

Marriage being a contract, is of course consensual 
(as is much insisted on, I observe, by some of the 
learned advocates) for il is of the essence of all 
contracts to be constituted by the consent of 
parties. * Consensus nan concuhitus facit matri- 

» D. Lib. 50. Tit. 17. 1. 30, de Reg. Juris.— D. Lib. 35. Tit. 1. 
1. 15. — Huber de Nuptris, p. 23, Lib. 24. Tit. 2. de Divortiis.-— 
V©et. Lib. 23. Tit. 2. § 2.— Vinniiis Lib. I. Tit. 9. § 1.— Cujac. 
in D. de Rit. Nup, V. 1 . p. 800. in Cod. Lib. 5. Tit. 1. de spons. et 
Arrhis.— Taylor's Civil Law, p. 301 . Poffendorf. B. 6. C. 1 . S. 14. 
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numiuniy the maxim of the Roman civil law, is, 
in truth, the maxim of all law upon the subject; 
for the concubiUis may take place for the mere 
gratification of present appetite, without a view to 
any thing further; but a marriage must be some- 
thing more J it must be an agreement of the parties 
looking to the ^consortium vit^e: an agreement in- 
deed of parties capable of the concubitus^ for though 
the concubitus itself will not constitute marriage 
yet it is so far one of the essential duties for which 
the parties stipulate, that the *" incapacity of 
either party to satisfy that duty nullifies the con- 
tract. — Marriage, in its origin, is a contract of 
natural law; it may exist between two individuals 
of different sexes, although no third person ex- 
isted in the world, as happened in the case of the 
common ancestors of mankind ; It is the parent, 
not the child, of civil society. — In 'civil society 
it becomes a civil contract, regulated and pre- 
scribed by law, and endowed with civil conse- 
quences. In most'civilized countries acting under 
a sense of the force of sacred obligations, it has 

— <Wood*8 Instit. Book 1. Chap. 1. — 27. Qa. 2. C. 1. Matrimo- 
niuin.^— 27. Qu. 2. C. 2. Sufficiat — 27' Qu. 2. C.5, Cum initiatur. 
—27. Qu. 2. C. 6, Conjuges.— C. 25. Extra, de Spons. et Matrim. 
— Huber, Eunom. Rom.ad Lib. 23. Pand. Vind. § 1.— Hoppii 
commen. ad Ins. Lib. l.Tit. 10. — Wood's Instit. Book 1. Chap. 2« 
Ayl. Parerg. 362. 

»> D. Lib. 23. Tit. 2. 1. 1.— Instit. Lib. 1. Tit. 9. S. 1. 

^ C. 2 et 3. Extra, de Spons. et Matrim.— Vinnius Lib. 1. 
Tit. 9. § 1,— Bum'g Eccles. Law. V. 2. P. 500. Ayl. Par. 226. 
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had the sanctions of religion superadded; J^ 
then becomes a religious as well a natural apd 
civil contract ; for it is a great mistake to suppose 
Ithat, because it is the one, therefore it m^y pof 
likewise be the other. Heavei^ itself is made a 
party to the contract, ^nd the consent of the 
individuals pledged to each otber^ is ratified and 
consecrated by a vow' to God. It was natural 
jjenough tljat such a contract should, under the 
religious system which prevailed in Europe, fall 
under ecclesiastical notice and cognizance, with 
I'espect both to its theological and its legal con? 
stitution ; though it is not unworthy of reqaark that, 
amidst the manifold ritual provisions made by the 
Pivine Lawgiver of the Jews for v^,rious offices 
and transactions of life, there is no Ceremony 
prescribed for the celebration of marriage. In 
the Christian church marriage was elevated in a 
later age to the dignity'of a sacrament, in conscr 
quence of its divine institution, and of some exr 
pressions of high and mysterious injport respectr 
ing it contained in the sacred writings. The law 
of the church, the canon law (a system which, in 
spite of its absurd pretensions to a higher origin, 
is in many of its provisions deeply enough founded 
in the wisdom of man,) although, in conformity 
to the prevailing theological opiniop. It reve- 
renced mafriage as a sacrament, still so far re- 
spected Its natural and civil origin, as to consi- 
der; that where the natural and civil contract wagf 
formed, it had the full essence of matrimony 
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without the interventiofl of the priefst J It harf 
even in that state the character of a ^sacra-^ 
ment; for it is a misapprehension to suppose, 
that this intervention w^as required as matter of 
necessity^ €ven for that purpose, before the 
Council of Trent. It appears from the histories 
of that councilj as well as from many other 
authorities, that this was the state of the earlier 
law, till that council passed its decree for the 
reformation of marriage; The ^consent of two 
parties expressed in words of present mutual ac- 
ceptance, constituted an actual and legal mar- 
riage, technically known by the name of Spanr- 
saUa per verba de pnesenti^ improperly enough^ 
because sponsaHa^ in the original and classical 
meaning of the word^ are preliminary ceremo-- 
nials of marriage, and, therefore, ^Brower justly 
observes, j%jls pontificium nimis laxo significatu, 
imo etymologid invitd ipsas nuptids spansalia ap* 
peUavit. -^The expression, however, was con- 
stantly used in succeeding times to signify Clan^ 
destine Marriages, that is, marriages unattended 
by the prescribed ecclesiastical solemnities, in 
opposition, first, to r^ular marriages ; secondly^ 

« Sanchez. Lib. 2i. disp. 6. § 2. et lib. 2. disp. 10. ^ 2.-*-Father 
Paul, p, 737.— Pallavicini, lib. 23. Chap. 8.— Pothier, Tit. 3. p. 
296.'^27' Qa. 24 c. 10. Omne. 

^ C^ 25. et C. 31. Extra, de Spons* etMatrim,— C. 3. Extra de 

, Spopsa Duorum.— Swinbium, Sect, 4. § 2, 3, 4. et Sect. 18. § 1. 

*-#Brower^ Idb^ 1. Cap. 2. § 6, g. et Cap. 22. § 12. et Cap. 27. 4 

21. 

f L. !• c I. n. S. 
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to mere engagements for ^future marriage^ which 
were termed sponsalia per verba de futurOy a dis- 
tinction of sponsalia not at all known to the 
** Roman Civil Law. Different rules, relative to 
their respective effects in point of legal conse- 
quence, applied to these three cases — of regular 
marriages, — of irregular marriages, — and of mere 
promises or engagements. In the regular marri- 
age every thing was presumed to be complete and 
consumniated both in substance, and in cere- 
mony. — In the irregular marriage every thing was 
presumed to be complete and consummated in 
substance, but not in ceremony ; and the * cere- 
mony was enjoined to be undergone as matter of 
order. In the promise or sponsalia de futurOy 
nothing was presumed to be complete or con- 
summate either in substance or ceremony. Mu- 
tual ^ consent would release the parties from their 
engagement; and one party, without the consent 
of the other, might contract a valid marriag:e, 
regularly or irregularly, with another person ; but 
if the parties who had exchanged the promise 
had carnal ^ intercourse with each other, the 
effect of that carnal intercourse, was to inter- 
pose a presumption of present consent at the 

Swinburn, Sect. 3. § 3. ^ Swinburn, Sect. 17. § 1. 

^ C. 2. Extra, de Spons. et Matrim. 

* C. 30. ct 31, Extra, de Spons. et Matr]m.-*C. 3, Extra, de 
Sponsa duohim.— Broweh Lib. 1. Cap. 22,«-*Swinbiui]^ Sect. I/. 
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time of the intercourse, to convert the en- 
gagement into an irregular marriage, and to 
produce all the consequences attributable to 
that species of matrimonial connection. I spare 
myself the trouble of citing from the text books 
of the Canon Law, the passage* that support 
these assertions. Several of them have been 
cited in the course of this discussion, and they 
all lie open to obvious reference in Brower and 
Swinburn, and other books that profess to treat 
upon these subjects. The reason of these rules 
is manifest enough. In proceedings under the 
Canon Law, though it is usual to plead consum- 
mation, it is not necessary to prove iti because it 
is always to be presumed in parties not shewn to 
be disabled by original infirmity of body. In the 
case of a marriage j9€r verba de presently the par- 
ties there also deliberately accepted the relation 
of husband and wife, and consummation was 
presumed as naturally following the acceptance 
of that relation, unless controverted in like man- 
ner. But a promise per verba de futuro looked 
to a. future time ; the marriage which it contem- 
plated might perhaps never take place. It was 
"defeasible in various ways; and, therefore, con- 
summation was not to be presumed; it must 
either have been proved or admitted. Till that 
was done, the relation of husband and wif6 
was not contracted : it must be a "^ promise cum 

» Swinburn, Sect. 18. § 1. etSect, 4. § 2. 
' Swinburn, Sect. X7, § U. 



eapulA that implied a present acceptance, an^ 
created a valid contract founded upon it. 

Such wfc the state of the Canon Law, the' 
known basis of the matritnonial law of Europe, 
At the Reformation, this country disclaimed,- 
amongst other opinions of the Romish church, the 
doctrine of a sacrament in marriage, though still 
retaining the idea of its being of divine institution 
in \\:!^ general origin; and on that account, as 
well as of the religious forms that were pre- 
scribed for its regular celebration, an holy estate, 
lioly matrimonyi but it likewise retained those 
rules of the Canon Law which had their founda- 
tion not in the sacrament, or in any religious view 
of the subject, but in the natural and civil con- 
tract of marriage^ The Ecclesiastical Courts^ 
therefore, which had the cognizance of matrimo- 
nial causes^ enforced these rules, and amongst 
others, that, rule which held an irregular marri-* 
age, constituted per verba deprcesenti^ not fallowed 
hy any consummation ^hewn^ valid to the full ex- 
tent of voiding a subsequent regular marriage' 
contracted with another person ^ A ^statute 
passed in the reign of Henry VI IL proves the' 
fact by reciting, that " Many persons after long 
continuance in matrimony, . without any allega^ 
tiou of either of the parties, or any other at 
their marriage, why the same matrimony bhoulii 

• Brower, 1.22. 12. 
i> 32 HeD, VIII. cap, 38, see, t^« 
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^* not j>e ^ood^ ju^t^ ^id Id^wfiit^ fthd tkf^ei' the 
same msMmo^y vok^nieed; d,iid Mti^ymmnte 
ly witual knmoitiige, have by an unjn^f Itt^ «f 
the Bishop df Hc^mi^; upon pretem^e of k foiM^ 
dontrai^li flutde, and »tof fco^t^k^mt^e £1^ tm*rM 
itppMvtiM^ heea divorbed stnd s^^aktite^-^'sHiA 
thea ettaota/ ^^ that mwfiages fto4emni2ed in th& 
^' fitce of thechai^eh, and coasnmmate with bodily 
^ kMnrledge ubiit b« deemed - gtood, hotwkh- 
*^ 8tdndiiig.:{any ' pres>coi£tcaet ' of fMttrinsbuy, ^M 
^^oonMmikUte withh&dihf kno^iledge^ i^di either 
''oi!iH9i2i.tfae(kaiti0i«hailhat&m^ Bat this 

atajftite fral9 afterwardB iref)ea)6d,' as having ^prO* 
dneed AorrHie ^it'Ai0i whtdi lafe SctaiiHiafatdd 
in rerf ideclMnatory lai^tiage in the pream'ble of 
^e statote 2. fidiOir^ Vi, and Swinbnni, apeahing the 
pteTailii^ opiaidh of hia tite6^apqDiEuds tlie re- 
peal m w&rthify and m^ibd reasbm tndcttd. ^ The 
same do'ctrkoe. is 'reco^i^ed by > ihe ^ teaopterdi 
Courts as the existing rnle of th6 iilati%Bid9oidl 
Jaw of thiig country, m Bunting's cMe, 4C!oio&29t^ 
^^ Join Banting,' fi^er of tlie pldittiti^! alndlAgn^ 
^' Adeasbidl, contracted marriage per iierba de 
*\ prce^ehti^ and afterwaards, on the 10th bi Dea 
":* 1565| the said AgneiS; ftook to hi^tnd'ThdMlts 
^^ Tiirede ; and af6^i^ards on tbe iHh of Ju!y, 
^^ BUtttii^ libeled afpdiast her in the Court of 
"Audience, tt deera0^^Uitiquad ptti^ct.:Agmes 
" subiret nmtrimonium cum prcefato Buntings et 
*^ insuper pronuneiatum fait dictum matrimonium 
''fore nuUum.'^ lliough the common law cer* 
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tainly had scrnples in applying the civil *^ rights of 
dower, and community of goods, and legitimacy 
in the cases of these looser species of marriage. 
In the later case of Collins and Jesson, 3 Anne, 
it was said by Holt^ Chi^ Justice, and agreed to 
by the whole Bench, that ** if a contract be per 
^* verba deprtesentif it amounts to an actual marri- 
** age, which the very parties themselves cannot 
" dissolve by release or other mutual agreement, 
V for it is as much a marriage in the sight of God; 
* *' as if it had b^en in facie ecelena'* ^^But a con- 
^ tract per verba dejkturo^ which da sot mtimate 
^ an actual marriage, but refer to a future act, is 
^ releaseable,'' 2 Salk. 487. Mod. 155. In Wig- 
raore'scase, 2 Salk. 438, the same judge said 
^^^ a contract /ler verba deprcesenti is a marriage ; 
^ so is a contract de futuro; if the contract be 
** executed, and he take her, 'tis a marriage, and 
^they cannot punish for fornication." In the 
Ecclesiastical Court the stream ran uniformly in 
that course. One of the most remarkable is that 
inniished by the diligence of Dr. Swabey, on 
account of its striking resemblance to the present 
case : I mean the case of Lord Fitzmaurice, son 
of the Earl of Kerry, Coram Deleg. in 1732. 
.There were in that case, as in the present, three 
engagements in writing: The first was dated June 
93, 1724, and contained these words, <' We swear 

^Swinburn, Sect. 1. § 2. and Sect. 17. § 29 -^Tract. de Repub. 
Ang.P, 103.— Perkins. Tit. Feoffments, FoL 40. P. 38. Ed. 3. 12.— 

1 Roll. Abridg.' 341. and 3^7.~Moor 169. 
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^ we will marry one another." The Kecond, 
datedJulyll, 1724, was to this effect: " I take 
"you for my wife, and swear never to marjry 
^^ any other woman." This last contract was re- 
peated ia December of the same year. It was 
ai^ed there, as here, that the iteration of the de- 
claration proved that the parties did not depend 
upon theilr first declaration, and was in effect a 
disclaimer of it. Bxi^t the Court, composed of a 
ftill Commission , paid no- regard to the objection, 
and found for the insuriage, and an application 
for a commission of review; founded upon new 
matter alledg-ed, was refused by the Chancellor. 
Things continued upon this footing till the Mar- 
riage Act, 26 <jr. 2. C. 33. described by Mr. Jus- 
tice BlackstpneF, "an innovation on our laws 
" and constitution," swept away the whole sub- 
ject of irregular marriages, tog^er with all the 
learning belonging to it^ by establishing the ne- 
cessity of resorting to a public and r^ular form, 
without which the relation of husband and wife 
could not be contracted. 

It is not for me to attempt to trace the descent 
of the matrimonial law of Scotland since the 
time of the Reformation. The thing is in itself 
highly probable^ and we have the authority of 
Craig ' for asserting that the CanonrLaw is its ba«iis 
there, as it is every wh^e else in Kurope^ " totam 
** hone questionem pendere a jure pontificiOy 
though it is likely enough that in Craig's time^ 

* Book, 1. Chap. 15. § a. • Craig, lib. 2. dieg. 18, s. 17- 

c 2 



viho wrote not long after the Reformation; tl^ie 
eon^iatOTial law might he very uns^ttledy as Mr^ 
Cay in his deposition deHcribes it to have been. 
It is, however, admitted by that learned Gentle- 
man, that it settled npon its former foundations, 
foe he expressly says, that the Canon haw in 
tha&i matters is a part of the law of the land; that 
the Courts and havpers reverence the decretals^ 
mid other books qf the mare ancient Canon JLawf 
^^ I observe th^t in the depositions of most 
of the leaned witnesses^ ajad indeed in all the 
factums that I have seen tipoii these subjects^ 
they are referred tx> as authorities. Several re- 
gulations, both ecclesiastical and civil, canons 
a«id statutes, hsLve prescribed modes of celebrat- 
ing mftrriage. Mr. Cathc^urt, in particular, re- 
fecsto them itt bis depositkm. Some of these ap- 
pear to have been made in times of great ferment, 
during the conflict between the JBptscopalandPres^ 
byteiian piEirtiea^ and are therefore, 1 presume, of 
foansitary and questionable authority^ Mr. Cath- 
cart infers that the whole of the Scotch statu te&hold 
Mhmmmti(m by a clergyman, or, as he ex- 
presses il, same one a^sumii^ the functions of a 
clergyman, as neeessary. It radier appears diffi«- 
cult to understatMl thia consistently with the 
fabct^ that eiker marriages have alwag^ been held 
legal and valid. What the form of solemnisa^ 
tion by a clergyman is, I have not been accu- 
rately iiiformed; prescribed ritual forms are 
not^ I believe, adniitted by the church of Scot- 
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land fojr lugy office whatever. Whether, the 
clergyman fiierely receives the declaration- as 
B witness^ or pronounces the parties, by virtue 
of his 8piritu9.1 authority, to be man and wife, 
as in ottr fbrm, does not disytiiictly appear. I 
observe that Mr. Gillies says in his deposit 
tion, ^' that to make marriage valid, it is not 
necesBwy that it should be ^ekbrated in 
Jacie eeekuiSf but fd^ mtegris it can oilly 
be constituted by a coilsept adhilnted in tiic 
presence of a olei^nian^ or m some made equu 
^^ 9almi to an a(^nal c€li^0tion.'' So Lordr Bia^^- 
field in a loose note, which is introduced^ is 
made to j^y, ^'Privi^ta con^^en^ ^i not thexxmr 
'" sent the law looks to; it must foe before «. 
•" priest, or something equivalent.'' Now wltftt 
are these equivalents? and bow to be pirotyidedf 
Are they to be carved out by th^ private fancy 
and judgment of the individuals? If so^ though 
equival^Eit, tl^y can hardly be deemed the re^ 
gular fonns, and yet appear to stand on a 
footing of equal authority, I observe, likewise, 
that a marriage before a mi^strate is alluded to 
ki some passives, as nearly equal to that before 
a 9iiji^ster, thou^ certaiply not a marriage in 
febcie eficlesiiF^ in any proper sensp pf that expresr 
sion. Sir Ilay Campbell states^ in an opintoii 
of his givei> to the English Chancery ' in a casfe 
furnished to me by Dr. Stoddart, " that fllftr^ 

^ JUk Reg. A. i;80. R 5^?f 
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iriages irregularly performed without the ifttef* 
ventioB of a clergyman are censurable, and for* 
merly the parties wet*e liable to be fined or 
Tebuked in the fece of the church, but this for 
a Jang time has not been practised.'^ The regu* 
lations, therefore, whatever they may be, are not 
penally enfo^'ced; and it does not appear that 
they are enforced by any sense of reputation or 
of obligation imposed by general practice. The 
advocates who describe the modes of marriage 
by the terms regular and irregular y seem, as far 
as 1 can collect, to attribute no very distinctive 
preference to the one over the other; at any rate 
the distinction between them is not very strongly 
marked in the existing usage of that country. 
Many of the marriages which take place between 
persons in higher classes of society are contracted 
in such irregular forms, if so to be denominated. 
They appear to create no scandal ; to give no 
offence. The parties are not reprobated by 
public opinion, nor is legal censure actually 
applied. But taking it, that the distinction be- 
tween the regular and irregular marriages was 
much stronger than I am enabled by the pre- 
sent evidence to suppose, the question still 
remains to be examined, how far actual con-, 
summation is required by the law of Scotland 
in marriages which are so to be deemed irre- 
gular. 

The libel is drawn in a form not calculated to 
extract simply and directly a distinct statement 
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of what the law of Scotland may be upon this 
point; for it collects together all the points of 
wiiich the party conceives she can avail her* 
self, consummation included, as matters of fact 
and matters of law, and tlien allies, that by the 
law of Scotland this aggregate constitutes a 
marriage ; widiout providing for a possible case 
in which she might establish some of these mat^ 
ters and £gtil in establishing others, e.g. if she 
failed in proof of a copula^ but sujcceeded vet 
establishing a solemn compact. If the law had 
been more distinctly understood here at the com<» 
mencement of this suit, the libel would probably 
have been drawn with iQore accommodation to 
the possible state of fiM^ts that might ultimately 
call for the proper specific rule of law. Th^ ad« 
vocates of Scotland have to a great d^ee sup- 
plied the want of that distinctness in the libel, by 
bringing forward the distinctions in their answers, 
and applying what they conceive to be the law 
applicable to the possible case that may result 
firom the evidence; most of them have stated 
what they conceive to be the law, first in the 
case of a promise defuturo; secondly, of a pro^ 
mise cum capuid ; thirdly, of a solemn declaration 
or acknowledgment of marriage; and fourthly, of 
such a declaration accompanied by a copula. It 
may be convenient to consider, first, whether the 
present case is a case of promise, or of present 
declaration and acknowledgment. It will be conr 
venie^t to do so in twp respects : The fiirst cov^ 



"^^t^emc^. ^Fitendi^ig : U 1$, that tk<^ fact itself U 
deteniUfi^ble eaough upon the face of i;vritten ex^ 
iatiilg mstFumeptiJU It 1$ iK>t to be gathered from 
ik^i tf^s^ treeol lections qS loose verbal declara^ 
tions^ not guarded either in the expressions (^ 
l^Qseiwlio m^de thi^n, or in the memoiy pf those 
ilihfd^' ilttJQst tkem. \ The second convenience re-r 
sult^g ixom thi£i is, that a larg^ portion of the 
fqpiqiwy into the o-they ipo|nt» oi the case may, io 
ft grt^t 4^fee^ be r^udei^ed s.upeir^uoi:is ; for if 
ItHiHe pHp^re^ Qontq^in ^pi^ve pvainides, then, hare I 
t^>§^i^i4fp of^iy tjbbe law of promises ai^ xefei'ablQ 
^ «ai»^ip. iM^qqip^p^nied or tiuaecQdipaiii^ by a 
«^l4^y Jt^aiinf ^\A eirturely tbe kwe that respects 
»<^i|gii^^led^M$Di; aqd dkediafati^ii. Osk the othdt 
hnyp^^ if xh^ are to be eaosidered as aeknow-» 
k4ig;n)eatfif^i» ' theft the Hyd of promises n^y be disif 
J9[^is^6dL: exiaefiit p^rfaa^B' tt>metiiifte& to he intro-^ 
dnifedi IndsdenAaUiy' fi» p«arpoae& of pccasioixal 
lAhaisteiytioa. .... 

^IS'^hether tibbsy w» to be eensideved asipromiws 
(M& dkickLrattom: ttuat he determiaed liipon the 
eonteiits of the insivuBients tbensebres, on such 
aiiHiew ae the plaia measiiig^ of the wocds. imports, 
and ^NuBL thi&in£)ianaiiik)i> of theii; tfech«iical mean^ 
m^ iUSA OMBimmicated by the Scotch lawyers ; fov 
it is .poMiible that they iiiay be smliject to a tedi-« 
BibaL')COiustrM«2tion difi^ent fvoni their (obvious 
ueaBii]^. This, is the $ase ioi the mainaage settle^ 
fo^Xk^ ctf Scotland; The w^vds of &e stipmlatia 
afHmsiilitia use ppeseot: d»ctajaijtorj woid&; thf; 
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paitks mutually accept each other, but the eor 
gagements they enter into are always technically 
considered to be mere promises dejuturo. Those 
who are conversant in the books of the Canon 
Jiaw will recollect the extremely nice distinctions 
which that law and its commentators have made 
between expressioiis of a vary similar import in 
.^heir obvious meaning, as constituting contracts 
4e p^asentif or only promises de future. 

'the first paper is without date, and is merely 
ft prandsi^ Mr. Dairymple promises to marry 
Mks Gordon as soon as. it is in his power y and 
she |»ro|iiises the same ; it is subscribed by both 
their. names-^is« endorsed ff A sacreed promise/' 
and is.left in her possession. It is pleaded tabe 
the first that was executed by them, ^and it is 
Ugbly reasonable to presume that it was so, for 
po person, I think, wouM he content to accept 
fuch a paper as this, after having received the 
papers which follow, marked 2, and 10. The 
psiper marked No. 2, is dated on the 28th of 
lif ay, 1804, and contains these words, ^^ I hereby 
f^ duckkge Johaana Gordon is my lawful wife ; and 
f ^ I herd»y mcknoudedge John William Henry Dsd- 
f^ rymple as my lawful husband.-' I see no great 
^iffBreoce between the expression declare and act- 
knowledge; the words properly enough belcmg Jx> 
the parties by whom they are respectively us^ 
and ace perhaps not improperly adapted to the 
jcbecorums of such a transaction between the 
f Cflcea* No. 10, is a reiterated declaratioi^ on the 
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-part of Mr. Dalrymple, accompanied with a pro- 
mise ^^ that he will acknowledge Miss Gordon as 
'^^ his lawful wife the moment he has it in his 
." power." She makes no repeated declaration, 
J>ut promises that ^* nothing but the greatest ne- 
" cessity, (necessity which ' ' situation 

*^ alone can j ustify,) shall ever force her to de- 
j** clare this marriage." It is signed by him, and 
by her, describing, herself J. Gordon, now J. £>aU 
rympiiBy and it is dated July 11, 1804. Both the 
papers are inclosed in an envelope, on which is 
inscribed ^' Sacreed promises and engagements :" 
There are promises and engagements that would 
satisfy these terms, independent of the word« 

which contain the declaration of the marriage. 
cAt the same time it is to be observed, that the 
words ^^ promises and engagements" are not im^ 
properly applied to the marriage vow itself, which 
is prospective in its dnties, which engages for the 
petf^rmance of futuxe offices between the parties 
till death shall part them, and to which, in th^ 
words of our liturgy, it plights their troth^ or in 
more modern language, pledges their good faith 
for that future performance. I feel some hesita^ 
.tion in acceding to the remark that the paper 
marked No. 2, is at all weakened or thrown loose 
by the mere engagement of secrecy, which seems 
to be the principal, if not the sole object of the 
latter paper, though Mr. Dalrymple has thrown 
in a renewed declaration of his marriage ; that 
reiterated declaration, though accompanied with 



A promise of secrecy, cannot, upon any view of 
the case, be considered as a disclaimer of the 
fonner. An engagement of secrecy is perfectly 
consistent with jhe most valid, and even with the 
most regular marriages. It frequently exists even 
in them from prudential reasons ; from the same 
motives it almost always does in private or clanr 
destine marriages. It is only an evidence against 
the existence of a man'iage, when no such pru- 
dential reasons can be assigned for it, and where 
^very thing arising from the very nature of mar- 
riage calls for its publication. 

Such is the nature of these exhibits ; first, a 
■promise; secondly, that promise merged in the 
direct acknowledgment of the accomplished fact; 
Ihirdly, a renewed admission of the fact on his^ 
side, with a mutual engagement for secrecy, till 
the proper time for disclosure should arrive. 

In these papers, as set up by Miss Gordon, resides 
the constitution^ as some of the gentlemen who have 
been examined call it, or as others of them term 
it, the evidences of the marriage ; for it is matter 
of dispute between these learned persons, whe- 
ther such papers, when free from all possible im- 
peachment, are constituents^ or merely evidences 
of nfiarriage. It appears to be a distinction not 
•very material in its effects ; because if it is to be 
considered that such papers so qualified are only 
■to be treated as evidences ^ yet if free firom all pos- 
tsible impeachments on the grounds oil which the 
law allows them as evidences to be impeached, 
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they make full faith of the marriage^ they sustaiu 
it as effectually y as if, acoording to other ideas, they 
directly constituted it; they have then become 
pruB^umptiones juris ei dejure^ which establish the 
same conclusion, although in another way. 

But these papers must be taken in conjunction 
with the letters which may con|;roul or confirna 
them. — What is the effect of the letters? In 
almost all of theim Mr. Dalrymple addresses Miss 
Gordon as his wife, and describes himself as her 
husband. In the first letter he insists upon it^ 
jthat she shall draw upon him for any money she 
may stai^d in need of, ^^ for it is her right," ^nd 
" in accepting of it she will prove her acknowr 
*^ ledgmept of it" Her sister he calls his sister. 
This letter appe^^rs by the post-mark to have 
been written before No. 2, and therefore has 
been said to be entirely premature, and to give 
aQ ipterpretation to . subsequent expressions of 
the like kind.?r^But, notp constat , that it might 
not be written long after ihp undated promise by 
which the parties entered into a solemn engage? 
jnent to marry^ Verbal declarations similar in 
their imports to the contents of No. 2 might 
have passed^ for it can hardly be conceived that 
fiuch a paper could have passed without many 
preliminary verbal declas^ations to the same effect. 
People do no( write in that manner, till after 
they have talked together in the same style.— The 
post-mark on the letter. No. 4, is May the 30tb, 
apdi tbi3 tetter refers ta what passed on the nigl4 
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after the paper, No. % bears date ; in it, he s^y^^ 
" You are my wife, to retract is impossible and 
ever shall be; I have proved my l^al right to . 
protect you, which I have most fully esiablish** 
ed; nothing in this world shall break those 
tios*" The letter, No. 5^ has these expres- 
sions : ^* Remember you are mine, that God Al- 
** mighty may preserve my wife is the prayer of 
" heur husband." No. 6, " It grieves me to suffer 
you five minutes from your husband ; nothing 
can change my sentiments, independent even 
" of those sacred ties which unite us. — Nothing 
*^ ever can or should (if 'twere possible) annul 
**^them* — Put that confidence in me which your 
*^ duty requires* — That God may ever preserve 
" my wife, and inspire her with the purest lore 
*' for her husband, is the first wish of her adoring 

" ." No* 8, " J have received letters from 

*' town which say that Lord Stair has heard of 
" our marriage." No. 12, " Whatever money 
** you may want draw on me for without scruple." 
No. 13, datied May 29, 1«05, " Situated as you 
*^ are, nothing could strengthen the tiea which 
*^ unite us, therefore wish it not to be mentioned 
*' that you are my wife till it can be done without 
*' icyury to ourselves. I insist upon a paper ac-^ 
'' kmowledging yourself, ad my wife." No. 14^ 
dated Ju^e 10, 1805, '' Forward to me the paper 
'- \ requested in my last^ and s^knowledge your- 
" aeUt my wif$»that as we a^re not immortal I 
'' Xfx^ leMe you iA trugt of .a M&sA the smaU 
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V remains of what once was a tolerable fortune ; 
" you can't refuse on any legal grounds ; do my 
" dearest wife forward it.'* In No. 15, dated 
June 28, 1805, he says, " I would not give up 
" the title of your sister's brother for| any consi- 
" deration. Don't deny yourself what you re- 
quire, as I should not wish my wife to appear 
in any thing not consistent with her rank; I 
will arrange before my departure money-matters, 
so as to give you every opportunity of gratify- 
ing your taste, or any other fancy." In the 
letter marked 14, he asks her permission to go 
abroad on account of the distress of his affairs. 
Will you allow me to endeavour by a short 
absence to rectify these things? In asking 
your consent, I humbly conjure you, dearest 
^* love, to pardon me. — I solemnly assure you 
-" I will not be absent from you very long." — 
In another part of this letter he points out the 
period of four months as the probable duration 
of his absence. 

Now it is impossible to say that the exhibits, 
^o* 2 and JO, are at all weakened by the strong 
jconjugal expressions contained in these letters. — 
STaken together, they in their plain and obvious 
meaning import a recognition of an existing mar- 
riage. What is their technical meaning? That 
information we must obtain from the learned per- 
sons who faa^e been examined. — Mr. £rskine, 
Mr. Hamilton, Mr. Cra^e, Mr. Hume, and Mr. 
Ramsay, are all rlearly of opinion that they ar^ 
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•• present declarationsJ'-^Mr. Cay is equally clear 
that they •* are contracts de piasenti'' — Sir Hay 
Campbdl^describes them as ^^ very explicit mutual 
" declarations jof fnarriage between the parties." — >. 
Mr. Clerk says that No. 2, is evidence of a very 
high naturev to prove that ^^ a marriage had been 
^ contracted by the parties ; it is a/ull and explicit 
^^declaration of a contract de prasenti^ " No. 

10/' he says, " imports little moie than No. 2; 

it is important evidence to the same effect'^ Mr. 
Cathcart and Mr. Gillies who hold a. copula in 
all. cases necessary, do not distinctly say under 
which class of cases the present falls. 

Upon this view I think myself entitled to lay 
aside, at least for the present, the rules of law 
that apply to promises. The main enquiry will 
thus be limited to two questions, whether by the 
law of Scotland a present declaration constitutes 
or evidences a marriage without a copula; and 
secondly, whether, if it does not, the present 
evidence supplies sulGBcient proof that such a re* 
quisite has been complied with. 

The determination of the first question must 
be taken from the authorities of that country, 
deciding for myself and for the parties entrustecj 
to, my care, as well as I can upon their prepon* 
derance where they disagree, and feeling that 
beftitatipn of judgmtent which ought to accom«> 
pan^. any opinion of mine upon points which di* 
vide the opinions-^ of persons so much better in* 
•tracts ip all the learning which applies tp th^m. 



TFhe authorities ttf >^hich I s(hall haive occasion 
to refer stre of three classes ; first, the opinions 
of learned professors given in the present of 
similar cases ; secondly, the opinions of eminent 
writers ats delivered in books of great legal credit 
and weight; and thirdly, the certified adjudication 
of the tribunals of Scotland upon these subjects. I 
need not say that the last class istands highest in 
point of authority ; where private opinions, whe- 
ther in books Or writings incline on one side, and 
public decisions on the othcfr, it will be the un*' 
doubted duty of the Court which has to weigh 
them stare decisis. 

Before I enter upoti this examination I will 
premise an observation, from which I deduce a 
rule that ought in some degree to conduct my 
judgment; the observation I mean, is this, that 
the Canon Law, as T before have described it to 
be, is the basis of the marriage law of Scotland^ 
as it is of the marriage la w of all Europe. And 
whether that law remains entire, or has been 
varied, I take it to be a safe conclusion, that in 
till instances where it is not proved that the law 
of Scotland has resiled from it, the feir presumip* 
tioh is, that it continues the same. Shew the 
variation, atid the Court must follow it; but if 
none is shewn, then must the Court lean upmitbe 
doctrine of the ancient general law ; for I do no% 
find that Scotland set out upon any orriginiil piMi 
of deserting the ancient matrimonial law otf' 
Europe, and of forming an Mtire new code «pofi 
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priociples hitherto unknown in the christian world. 
It becomes of importance therefore, to consider 
what is the ancient general law upon this subject, 
and on thi$; point it is not necessary for me to re- 
state, that by the ancient general law of Europe, 
a contract per verba de prcesentiy or a promise 
per verba de futuro cum copvldj constituted a :?alid 
marriage without the intervention of a priest, till 
the time of the Council of Trent, the decrees of 
which Council were never received as of autho- 
rity in Scotland. - 

It appears from the case of Younger, cited by 
Sir Thomas ''Craig, that in his time the practice 
upon a contract deprassenti was the same in Scot- 
land as it continued to be in England till the 
period of the Marriage Act, viz. to compel the 
reluctant party to a public celebration as matter 
of order. This was soon discontinued in Scot- 
.land, on account of the apparent incongruity of 
cooipelling a man to marry against his will, but 
with ^ sol^enm profession of love and affection to 
the party who compelled him. But though they 
di&carded the process of compulsion for some 
jsuch' reason as tbi^ which is stated by Mr. 
Hume, they might still consistently retain the 
principle, that a present qppsent constituted a 
valid marriage. Whether it was retained, is the 
question I have to examine, assuming fir^t (as^ I 

^ Lib. 2, 4itg. Ip. 1, XQ. 
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have done) that if the contrary is not shewn, it 
must so be presumed. 

The evidence of opinions on this point, taken 
in this and similar cases, and under similar 
authority, stands thus :™ Mr. Erskine, Mr. Cragie, 
Mr. Hamilton, Mr. Hume, and Mr. Ramsay, who 
have been examined upon the question at pre- 
sent before the Court, are all clear and decided 
in their opinions, that a declaration per verba de 
proesefiti without a copula does by the law of Scot- 
land constitute a valid mjarriage. I will not enter 
into an examination of their authorities where 
they agree — Oportet discentem credere^ though, 
where authorities differ, it is a rule which cannot 
be universally applied. Still less shall I presume 
tO' discuss their reasonings, except in a few in- 
stances, where, however desirous to follow, I 
find a real inability to accompany them to their 
conclusions. To the authorities above stated, \ 
must add the opinions of the learned person^ 
examined upon the case oi Beamish and Beamish; 
a case which came before this Court upon a similar 
question of a Scotch marriage of an Englishman 
with a Scotch woman in the year 1788, and in 
which the Court of Arches to which it was ap- 
pealed, upon the informations of Law obtained 
from the learned advocates of Scotland, pro- 
nounced for the validity of the mamage. Mr. 
John Millar, Professor of law at Glasgow, there 
said, " that by the law of Scotland the ceremony 
'' of being married by a clergyman w as not neces-r 
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** sary to constitute a valid marriage. The deli- 
** berate consent of parties entering into an agree- 
■^ ment to take one another for husband and wife 
*^ was sufficient to constitute a legal marriage, as 
valid in every respect as that which is cele- 
brated in the presence of a clergyman. — Con- 
^' sent must be expressed or understood to be 
*^ given per verba de prasenti ; for consent de 
*^JutzirOy that is, a promise of marriage, does not 
" constitute actual marriage. By the Scotch law, 
" the deliberate consent of parties constitutes 
^^ marriage." — Mr. John Orr, in his deposition 
said, "By the laws of Scotland, a solemn ac- 
" knowledgment of a marriage having happened 
** between the parties, whether verbally, or in 
'* writing, is sufficient to constitute a marriage, 
whether expressed in verbis de prasenti^ or in 
an acknowledgment that the marriage took 
** place at a former period. A promise followed 
** by a copula would constitute a valid marriage ; 
^* and a written instrupaent containing not a con- 
*^ sent de pnesentiy but only statibg that the par- 
" ties were married at a certain time, or even a 
** solemn verbal acknowledgment to this effect, 
" although no actual marriage had taken place, 
^^ is sufficient to constitute a marriage by the law 
" of Scotland .'V— Mr. Hume said, ** Marriage is 
^* constituted by consent of parties to take or 
" stand to each otlier in the relation of husband 
" and wife.~The mode or form of consent is not 
^^ material, . but it must be de prasenti^' Mr. 
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Brskine and Mr. Robertson agreed in saying, 
♦* that a deliberate ackuowledgment of the parties 
** that they were married, though jiot containing 
** a contract per verba de prcesentiy is sufficient 
'* evidence of a marriage, without the necessity of 
-** proving the actijal celebration." Mr. Clerk, Mr, 
Gillies, and Mr. Cathcart, who are ^xamined in the 
present case on thp part of Mr. Dairy inplp, lare 
equally clear in their opinions on the other side of 
the question. Mr. Cay inclines to think a copula ncr 
cessary, " although well aware that a diflerent opi- 
** ijion prevails among Ip^wyers on this point." Sir 
Ilay Campbell's opinion upon this iqiportant pointy 
^hich the Court was particularly eager to learn, is 
through some inaccuracy of the examiner transr 
mitted in such a manner as to leave it rather a 
matter of question which of the two opinions he 
favours ; for in the former part of the deposition 
he is made to say, that " by the general principle^ 
*^ of the law of Scotland, marriago isper/ectedhy the 
^ mutual consent of pp^rties accepting ep.ch other 
" as husband and wif^." In words so express and 
unqualified, pointing to nothing beyond the mu- 
tual acceptance of |;h^ parties, as perfecting a 
marriage without reference to any future act as 
njBcessary to b^ done, I thought I had received a 
judgment of high authority in favour of the an- 
cient rule, that consent without a concyhitus con- 
fstitutes a marriage : but in a latter part of the de- 
position, he lays it dovra, that this acknowledg- 
ment pef verba ^e prasenti juust be attended mt}^ 
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personal intercourse, prior or snb$equent ; if so^ 
it throws a doubt upon the precise meaning of 
the former position^ which had declared a mar- 
riage perfected by mere mutual acceptance^ 
•* Without such intercourse," Sir Hay Campbell 
says, " they would resolve into mere stipulatio 
^* sponsalitiaf where the words are de pnesenti^ but 
** the elflfect future.'* — And here I have to lament 
the difficulty I find in following so highly respec<^ 
table a guide to the conclusion, on account of a 
distinction that strongly impresses itself upon my 
apprehension. In the stipulatio sponsalitia the 
words de pnesenti are qualified by the future 
words that follow^ and which imply something 
more is to be done— a public marriage to take 
place ; but in the case supposed of a clear pre- 
sent declaration^ no such qualifying expressions 
occur— nothing pointing to future acts as the ful- 
filment of a present engagement. I find the 
greater difficulty in ascertaining the decided 
judgment of this very eminent person, from con- 
sidering an opinion of his given into the "^ £ng^ 
lish Court of Chancery, upon a requisition froni 
tiiat Court, knd on which that Court acted in th6 
case of the Scotch marriage. In that case^ the 
Case of the marriage of Thomas Thomasson, and 
Cfttbadtt^ Grierson, the opinion dated August 18th, 
1T81, and remaining of record in Chancery, 
states^ a present contract to be sufficient to vali- 

"^ Lib. R^. A. 1790. F.S5% 
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date a marriage^ without any mention of a copula^ 
antecedent, or subsequent; the known accuracy 
of his judgment would never have allowed him to 
omit this, if it had been considered by him at 
that time a necessary ingredient in the validity. — 
1 might, perhaps, without much impropriety, be 
permitted to add another legal opinion of equal 
authority — the opinion of a person, whose death 
is justly lamented as one of the greatest misfor- 
tunes that have recently visited that country.™ I 
need not mention the name of the Lord President 
Blair, upon whose deliberate advice and judg- 
ment this present suit has been asserted in argu- 
ment, and without contradiction, to have been 
brought into this Court. 

Upon this state of opinions, what is the duty 
of the Court ? How am [ to decide between con- 
flicting authorities ? For to decide I am bound .— 
Far removed from me be the presumption of 
weighing their cpmparative credit; it is not for 
me to construct a scale of personal weight amongst 
living authorities, with most of whom I am ac- 
quainted no otherwise than by the degree of 
eminence which situation, and office, and public 
practice, and reputation, may have conferred upon 
them. — In such a case I am under the necessity 
of quitting the proper legal rule of estimating 
ponderCy rum numero ; I am compelled to attend a 
little to the numerical majority (though 1 admit 
this to be a sort of rusficum jvdicium\ and find- 
ing that much the greater number of learned per- 
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8ons recognize a i*ule consonant to that which in 
ancient times governed the subject universally, I 
think I am not qualified to say, that as far as 
the weight of opinion goes, it is proved that the 
law of Scotland has innovated upon the ancient 

# 

general rule of the marriage law of Europe. It 
appears to me, that the common mode of expres- 
sion used in Scotland, which is constantly recur- 
ring, is no insignificant proof of the contrary doc 
trine. It is always expressed — Promise cum 
copuldy the copula is in the ordinary phrase, a con- 
stant adjunct to the promise, — never to the con- 
tract de pneseniiy strongly marking the known 
distinction between the two cases, that the latter 
by itself worked its own effect, and that the other 
would be of no avail, unless accompanied with 
its constant and express associate. 

I come now to the text authorities of the Scotch 
writers :-<rthe first to whom I shall refer is * Craig. 
It does not appear to me, that he is of great 
authority either one way or the other : he admits 
generally that the question of marriage is not 
hujus instituti propria^ sedjudicis ecclesiastici^ and 
the case of Younger, which he cites from the 
Court of the Commissaries, is a case not of a de-^ 
claration de prcesenti^ but of a promise cum co- 
puld; unless, therefore, it is previously established, 
that a promise cum copuld converts itself in all 
respects, and in all its bearings, into a contract 

"" Cragii jus feudab, lib. 2. dieg. 18. 1. 17, & 19* 
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de prossenti without ar copida, (which certainly it 
does in the Canon Law, and is ^ so recognized in 
the majority of the opinions upon the law of Scot- 
land), it is no direct authority; and the conclu- 
sion is still more weakened, by observing, that in 
that case a judicial sentence of the Commissaries 
had been actually obtained, and that the "point 
determined by the common law was a mere ques- 
tion oi succession upoli le^timation, which may 
deptsnd upon many considerations extrinsic to the 
(mginal validity of the marriage. 

A more pertinent authority, and of higher consi- 
deration, i^ Lord Stair, an ancestor, I presume, of 
one of the present parties — a person whose learned 
labuurshave at all times engaged the reverence 
of Scotch jurisprudence. He treats of this very 
question, stating it as a questiany and determines 
it thus ; ^ "It is not every consent to the married 
** state that makes matrimony, but consent cfej^t-o?- 
^^ senti^ not a promise de futures matrimanio/' 
The marriage consists not in " the promise but 
** in the present consent, whereby they accept 
" each other as husband and wife, whether by 
" words expressly, or tacitly by marital cohabi- 
** tation, or acknowledgement, or by natural 
^* cothmixtion where there hath been a promise 
preceding, for therein is presumed a conjugal 
consent depr^esenti, but the consent must spe- 
cially relate to that conjunction of bodies as 

k*i Institut lib. 1. tit. 4. sec. 6, 
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" being theii in the consenter^s capacity, <Jther- 
" wise it is void." I shall decline entering into 
the distinctions and refinements which have at^ 
tempted to convert the obviously plain meaning 
of this passage into one of a very diflferent import- 
It does ' appear to me to establish the opinion of 
this very learned person to be, that without a 
commixtion of bodies immediately following, 
(though in all cases to be looked to as possible, 
and at some time or other to take place,) a pre- 
sent valid marriage is constituted by a contract 
de pnesenti. 

Sir George Mackinsie, * Lord Advocate under 
King Charles and James the Second, whose au- 
thority carries with it a fair proportion of weight, 
says " Consent de pnesenti is that in which mar- 
riage doth consist. Consent de future is a pro- 
' mise ; this is not marriage, for either party may 
" resile rebus integris ;" manifestly intimating that 
this could not be done under the consent de 
pr(Esenti. 

Another authority of more modem date, but 
intitled to the greatest respect, is Mr. Erskine, a 
writer of institutional law ; by him it is expressly 
laid down * that " marriage consists in the present 
" consent, whether that he by words expressly^ 
** or tacitly, by marital cohabitation, or by ac- 
*^ knowledgment Marriage may without doubt 

^ Mackinsie Institut. book 1. tit. 6. sec. 3. 
« B. I, tit. 6. sec. 5. 
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" be perfected by the consent of parties declared 
" by writing, provided the writing be so con- 
^* ceived as to import a present consent." Nothing 
upon the direct meaning of these words^ can be 
more clear, than that he held bodily conjunc- 
tion not necessary in a present contract. The 
very note of the anonymous editor, to whom, as 
an anonymous editor, no authority can be allowed, 
whatever may- be the weight that really belongs to 
it, admits this; for he says, " From the later deci- 
** sionsof the Court, there is reason to doubt, if it 
" can iiotv be held as law, that the private declara- 
" tions of parties, even in writing, are per se 
*' equivalent to actual celebration of marriage ;" 
admitting, by that mode of expression, that such 
was the doctrine of the text and of the times 
when it was composed. Mr. Clerk says, " he 
" considers the doctrine to he incorrect^' thereby 
likewise admitting it to be the doctrine contained 
in these words. 

I am not enabled to say how far Mr. Hutclie- 
son's book can be considered as a work of autho- 
rity. It, however, carries with it most respectable 
credentials, if it be true what has been asserted 
in the argument, that it has been sanctioned by 
the approbation of several of the Judges of 
Scotland, and particularly of Sir Hay Campbell, 
who refers to it in his deposition as a book 
of credit, and under whose patronage it is pub- 
lished, and to whose perusal it is said to have 
been submitted previously to its publication. His 
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intatement of the law of Scotland is full and ex^ 
plicit in favour of the doctrine, that private mu- 
tual declarations require no bodily consummation 
to constitute a marriage. He says that the an- 
cient principle to this effect has been happily 
retained in the law of Scotland, speaking with 
similar feelings of attachment to it, which are ob- 
servable in our Swinbum, when he talks of the 
Repealing Statute of Edward VI. as being wor^ 
thily and for good reasons enacted^ though a regard 
to domestic security has induced' us to extinguish 
it entirely in this part of the island by the legis- 
lative provisions of later times. Mr. Hutcheson 
mentions it as a fact, that in the case of M^Adam 
against Walker, none of the Judges^ who dissented 
from tlie judgment , disputed that doctrine of the 
law. His testimony to such a fact is equivalent 
to that of any person of unimpeached credit — 
even to that of Lord Stair or Mr. Erskine; he 
has asserted it in the face of his profession and 
the public, and at the hazard of being contra- 
dicted, if he has stated it untruly, by the united 
voice of the whole bench and bar of his country. 
In support of the opposite opinion, no ancient 
writer of authority has been cited. The only 
writer named, is of very modem date, Lord 
Kaimes, a man of an ingenious and inquisitive 
turn of mind, and of elegant attainments, but 
whose disposition, as he admits, did not lead him 
to err on the side of excessive deference to autho- 
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rity and estaWishmeht. The very title of hiar 
book is suflScient to excite fcaution ; elucidations 
tespecting the law cf Scotland may seem to imply 
rather proposed improvements than expositions 
of the existing law. He says in his preface, that 
** he brings into the work the sceptical spirit^ 
** wishing and hoping to excite it in others^ and 
^' confesses that he had perhaps indulged it too 
** much*'* But supposing that it is liable to no 
objection of this kind, the whole of his chapter 
cm these subjects, so far as this question is 
concerned, relates entirely to the effect of a pro- 
mise dejutwro cum copuld^ trhich has no applica- 
tion to the present case, unless it is assumed, that 
this amounts to the same thing identically in law, 
to all intents and purposes, as a contract de pra^ 
senti. I must add that his extreme inaccuracy, 
in what he ventures to state with respect both to 
the ancient Canon Law and to the modern Eng- 
lish law, tends not a little to shake the credit of 
his representations of all law whatever. In this! 
^chapter he asserts that by the present law oi 
England, a mutual promise of marriage defuturo 
- is a good foundation to compel a refractory party 
to complete the marriage, by process in the Spi- 
ritual Court. I mean no disrespect to the me- 
mory of that ingenious person, when I say, that 
it is an extraordinary fact that it should hav^ 

»» Page 32^ 
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been a se^t^ret to any man of legal education in 
any part of this island^ that the law of England, 
has been directly the reverse for ipore than half a. 
century. 

No other reference to any known writer of 
eminence is produced; it is easy, therefore, to 
strike the balance upon this class of authorities ; 
they ore all in one scale, a very ponderous tiiass 
on one side, and totally unresisted on the other. 

I come thirdly, to the last and highest class of 
authoiities, that of cases decided in the Scotch 
tribunals.— -Many of these have been alluded to in 
the learned expositions which have been quoted, 
but such of them (and they are not few in num* 
ber) as apply to the cases of promises de futurd 
cum €opuld I dismiss for the present, observing 
only, that if a promise of this kind be equivalent 
to a contract de pnBsenti nvdis Jinibus^ the result 
of those cases appears to me strongly to incline 
to the conclusion deduced from the two former 
classes of authority, 

With regard to decided cases, I must observe 
generally, that very few are to be found in any 
adpiinistration of law in any country upon ac- 
knowledged and settled rules. Such rules are 
not controverted by litigation, they are therefore 
fiot evidenced by direct decision : They are found 
in the maximif and rules of books of text-law. 
Jt would be difficult, for instance, to find an 
English case in vfhich it was- directly decided* 
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that the heir takes the real, and the executor the 
personal estate ; yet though nothing can be wore 
certain, it is only incidentally and obiter that such 
a matter can force itself upon any recorded ob- 
servation of a Court; equally difficult would it 
be to find a litigated case in the Canon Law, esta- 
blishing the doctrine, that a contract per verba 
de pr(Bsenti is a present marriage, though none is 
more deeply radicated in that law. 

The case of Cochrane versus Edmonstony before 
the Court of Session in the year 1804, was a case 
of contract de pr(esentiy and of this I shall take 
the account given by Mr. Clerk. The Court 
there held, " that a written acknowledgment de 
" prasenti was sufficient to constitute a marriage. 
" The interlocutor of the Lord Ordinary, which 
** the Court adhered to, rests upon the consent 
" of parties to constitute a marriage de prcesenti 
" without referring to the copula'' Mr. Clerk 
fiays, " he cannot suppose the Court overlooked 
" the very material circumstance of the copula^' 
which did exist in that case, and which he says 
"would have been sufficient with a bare promise 
^ to bind the man to marriage." — I find great dil- 
ficulty in acceding to this observation, particu- 
larly when it is stated that the Court adhered to 
the interlocutor, which expressed the directly 
contrary doctrine, and even if it had not so done, it 
appears to me to be an inaccuracy too striking to 
attribute to that Court, that they should have de* 
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clared consent de pr^esenti sufficient, without ex- 
press mention of the copula^ if they had thought it 
a necessary ingredient in the validityof the mar- 
riage. What Mr. Clerk says of his disposition 
to advise an appeal in particular cases, is not ne-' 
cessary to be noticed in the present consideration, 
which regards only actual decisions, and not pri- 
vate opinions, however respectable. He admits 
expressly, that on the evidence of the report, he 
thinks it at least highly probable, that some such 
doctrine as that held by Mr. Erskine was laid 
down in thatcase by the Judges. 

The next case which I shall mention is that of 
Taylor and Kello, which occurred in 1786. This 
was an action of declarator of marriage instituted 
by Patrick Taylor against Agnes Kello, and was 
grounded on a written acknowledgment in the 
following words: " I hereby declare you, Patrick 
*' Taylor, in Birkenshaw, my just and lawful 
" husband, and remain your affectionate wife, 
** Agnes Kello." Kello delivered this written de- 
claration to Taylor, and deceived from him an- 
other mutatis mutandis in the same terms, which 
she afterwards destroyed. There was no suffi-* 
cient evidence to support the concubitusy but the 
Report states, that the Court, in its decision^ held 
this to he out of the question. The Commissaries 
** found the mutual obligations relevant to infer 
^* marriage between the parties, and found them 
♦* married persons accordingly," This sentence 
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was affirmed by the Court of Session, though 
that Court was much divided upon the occasion, 
some of the Judges considering the declaration 
as merely intended to signify a willingness to 
enter into a regular marriage ; but a majority of 
the Court thought, in conformity to the judgment 
of the Commissaries, that the marriage was suffix 
ciently established. This sentence was reversed 
by the House of Lords, but upop the express 
grounds that neither of the parties understood 
the papers respectively signed by them to contain 
a final agreement to consider themselves ^s mar-* 
ried persons ; on the contrary it was agreed that 
the writing was to be delivered up whenever it 
was demanded ; The whole subsequent conduct 
of the parties proving this sort of agreement It 
appears then that this was not considered by the 
House of Lords an irrevocable contract, such as 
that of marriage is in its own nature, from which 
the parties cannot resile even by joint consent, 
piuch less on the demand of one party only, 
This case, I think, goes strongly to a^rm the 
doctrine, that an irrevocable contract de pr^esenti 
.does of itself constitute a legally valid marriage, 
Mr. Cathcart admits in bis deposition that this 
sentence of the Commissaries, confirined by the 
Court of Session, would have been a decision in 
favour of the doctrine, that a contract de pra^ 
senfi constitutes a marriage, if it had not been 
reversed by the IJouse of Lords. But as it wm 



49 

clearly reversed upon other grounds, the autho- 
rity of the two Courts stands entire in favour 
of the doctrine. Mr. Gillies thinks the reversal 
hostile to the doctrine, but he has not favoured 
the Court with the grounds on which he enter- 
tains this opinion. Mr. Clerk contents himself 
with saying, that the doptrine is not recognized : 
Most assuredly it is not disclaimed ; on the con- 
trary, the presumption is, that if the contract had 
been considered irrevocable^ the House of^ Lords 
would have attributed to it a very different 
effect. 

In the case of Jnglis against Robertson, which 
was decided in the bame year, the Commissaries 
sustained a marriage upon a contract de pne- 
sentiy and this sentence was affirmed by the Court 
of Session upon appeal, and afterwards by the 
House of Lords, The accounts vary with respect 
to the proof of cmcuhitus in this case, which 
renders it doubtful whether the decision was 
grounded on the acknowledgment only, or re- 
ferred likewise to the copula. If it had no such 
reference, then it is a case directly in point: 
but if it had, it certainly cannot be insisted upon 
as authority upon the present question. 

' The case of Ritchie and Wallace, which was 
before the Court of Session in 1 792, is not re- 
ported in apy of the books, but is quoted by Mr, 
Hamilton, who was of counsel in the cause. It 

* was the cs^se of a written declaration of an exists 
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ing marriage^ hut oGCompanied with a promise t^at 
it should he celehrafed in the church at somefyituxe, 
and convenient tivfie. This very circumstance of 
a provision for a future public ce^ebrs^tion plight 
of itself have ra^is^d the question, in the minds of 
some Judges, whether these ?icknowledgments 
could be considered as relating to a matrimonial 
contract already formed and perfected in the con- 
templatioA of (he. ps^rties themselves ; and thii^ i^ 
sufficient to account for the diversity of the opiT 
nion of the Judges upon the case, without report- 
ing to any supposed difference of opinion on the 
general principle of law now controverted. The 
woman was pregnant by ^he man when she rex 
reived this written declaration from him, but, as 
I understand the case, nothing rested in judg- 
ment upon this fact \ for Mr. Haniiltqn says. th^. 
woman foufided, on tfie written acknowleflgment ^ 
a declaration dfi prc^senfi constituting a marriage, 
which conclusion of law was controverted by the 
man ; but the Court, by a majority of six Judges 
to three, found the acknowledgment lihelled, rele- 
vant to infer the marriage. 

The case of M'Adam against Walker, (la^tb of 
November, ^806,) whiph underwent very full dis- 
cussion, is by all parties, admitted to be a direct 
decision upon the point, though it was certainly 
attended with some difference of opinion amongst 
tl^e Judges by whom it was decided. In that 
case Elizabeth Walker had cohabited with Mr^ 



51 

M^Adam, and borne him two daughters. In the 
presence of several of his servants, whom he had 
called into the room for the purpose of witnessing 
the transaction, he desired Elizabeth Walker to 
stand up and give hin\ her hand ; and she having 
done so, he said, " This is my lawful wife, and 
" these n^y lawful children." On (he s^me day, 
without having been alone with Walker during 
the interval, he put ^ period to his existence. 
The Court held the children to be legitimate. It 
appears clearly that in this case there had 
been a copula antecedent, though none could 
have taken place subsequent to the declaratipn ; 
It could not therefore have been upon the ground 
of want of copula that Sir Jlay Campbell, who 
holds a prior copula as good as a subsequent One, 
joined the minority in resisting that judgment. 
It is stated by Mr. Hutchesop, as a matter of 
fact, thc^t " none of the Judges disputed the law," 
but there were other grounds of dissent arising 
put of the circumstances of the case, uncon-. 
?iected ^with the legal question. " The Judges. 

V entertained doubti^ of the sanity of Mr. M*Adam 
" at the time of the marriage; they considered 
" also, that when he made the declaration he had 
" formed the resolution of suicide, and therefore, 
"did not mean to live with^ the woman as hi^; 

V wife." It is said that this decision of the Coijrt 
Qf Session is appealed from, and therefore c^unot. 

e2 
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be held conclusive upon the point. At any rate 
it expresses the judgment of That Court upon 
the principle, and the appeal, whatever the 
ground of it may be, does not shake the respect 
which I owe to that authority whilst it exists un-r 
shaken. 

I might here call in aid the numerous cases 
where promise cum coptild has been admitted tQ 
constitute a marriage, if the rule of the Canon 
Law, transfused into the law of Scotland, be 
sound, that copula converts a promise de Ju- 
turo into a contract de prcesenti. If it does not, 
if copula is required in a contract de pruBsentti^ 
what intelligible difference is there between 
the two—between a promise de future and a 
contract de prtesenti? — None whatever. They 
stand exactly upon the same footing. — A propo- 
sition, I will venture to say, never heard of 
in the world, except where positive regulation 
has so placed them, till these recent controver-j 
sies respecting the state of the marriage law of 
Scotland. 

I might also advert to the marrij^ges ?it Gretna 
Green, where the blacksmith supplies the place of 
the priest or the magistrate. 'll)e validity of these 
marriages has been affirmed in England upon the 
certificates of Scotch law, without reference to any 
act of consummation, for such I think was clearly 
the exposition of the law as contftined in the opi-r 
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hiod of Sir Hay Campbell, upon which the Eng- 
lish Court of Chancery founded its decision in the 
case of Grierson and Grierson. 

What are the cases which have been produced 
in contradiction to this doctrine ? As far as I can 
judge, none,-— except cases similar to those which 
have been already stated, where the superior 
Court has overruled the decisions of the Court be- 
low, and pronounced against the marriage, upon 
grounds which le^ve the principle perfectly un- 
touched.-— The case of M'Lauchlan controDohsoni 
in December^ 1796, was a case of contract per 
verba de proesenti where there was no copida^ in 
which the Commissaries declared for the validity 
of the marriage, and the interlocutor was altered by 
the Court of Session. But upon what grounds was 
that sentence reversed? Mn Hutcheson states^ 
that " the Court did not think there was sufficient 
" evidence of a real de proesenti matrimonial con- 
" sent" Mr. Hume says, " the conduct of the 
" parties had been variable and contradictory," 
and Sir Hay Campbell says^ " there were circum- 
** stances tending to shew that the parties did not 
** truly mean to live together." The dicta of Lord 
Justice Clerk McQueen have been quoted and 
much relied upon; but I must observe, that they 
come before th6 Court in a way that does not ett* 
title them to iimch judicial weight: They are 
stated by Mr. Clerk to be found in notes of the 
hand- writing of Mr. Henry Erskine^ lyho is not * 
himself examined for the purpose of authenticat' 
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ing them, although interrogatories are addressed 
to other persons with respect to other legal autho* 
rities, for which they are much less answerable. 
They are taken very briefly, without any context, 
tior is it stated in what manner, whether in the 
form of discussion or decision, they fell from that 
learned Judge. He is^ however^ made to say, 
** The case of M'Lauchlan against Dobson new, 
" but the law is old and settled. Two facts ad- 
mitted hinc inde^ no celebration, no concuhituSj 
nor promise of marriage followed by copula; 
contract as to land not binding till regularly 
'* executed, unless where res non sunt integroej' 
This proposition that, ** contract as to land not 
" binding till regularly executed," proves little, 
because it may refer to rules that are confined to 
agreements respecting that species of property, 
and even with regard to that species of property 
the contract may be sufficiently executed by the 
signing of articles or deeds, though there is no 
entry upon the land. " A promise without copula 
" loctis posnitentiog"^-e\eu verbal consent de prce- 
" senti admits pa?mYen/ea,"—*that is the matter to be 
proved. " Form of contracts contains express 
"obligation to celebrate; till that done either 
party may resile."— ^The reason is that these same 
forms contain words which qualify the present 
engagement by giving them a mere promissory 
effect. •' Private consent is not the consensus the 
'* law looks to. It must be before a priest or 
^ something equivalent -^ they must take the oath 
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" of God to each other;*' this may be done in 
private to each other; as it actually was done in 
the case of Lord Fitzmaurice : " a present conselit 
** not followed by any thing may be mutually be 
" given up, but if so, it cannot be a marriage " To 
be sure if the propositions contained in these dicta 
are correct, if it be true that a contract de prot" 
senti may be mutually given up^ then certainly 
it cannot constitute a marriage; but that is the 
very question which is now to be determined upon 
the coknp^rative weight of authorities; I admit ^ 
the . authority of Lord Braxfield^ deliberately 
and directly applied to iany proposition to which 
his mind was addressed, to be entitled to the 
highest respect; But I have already adverted to 
the loose manner in which these dicta are attri- 
butable to him, and it is certainly a pretty strong 
circumstance against giving full effect to these 
dicta so introduced without ccmtext and without 
authentication, that Lord Braxfield, as Lord Or- 
dinary, refused the Bill of Advocation in the case 
of Taylor and Kello complaining of the sentence 
of the Consistorial Court, which found " mutual 
" obligations relevant to infer a marriage." 

The other case that has been mentioned, is 
that of M'Innes against More, which came be- 
fore the House of Lords upon appeal in the year 
1782. The facts therein were, that the man, at 
the woman^s desire, had signed the acknowledg- 
ment not for the purpose of making a marriage, 
but merely as a colour to serve another and dif- 
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ferent purpose totitually concerted between them, 
namely, that of preventing the disgrace arising 
from the pregnancy of the woman. The Com- 
missaries and the Court of Session had found the 
facts relevant to infer a marriage, but the House 
of Lords, considering the transaction as a mere 
blind upon the world, and that no alteration of 
the stattis personarum was ever intended by the 
parties themselves, reversed the'sentence, and pro- 
nounced against the marriage. 

I am not aware of atny other decided cases 
which have been produced against the proposi- 
tion that a contract <?e prcesenti (be it in the way 
of declaration or acknowledgment) c&nstitntes^ or^ ' 
if you will^ evidences a marriage. It strikes me, 
upon viewing these cases, that such of them as 
are decided in the affirmative, have been ad- 
judged directly upon this principle^ and that 
where they have been otherwise determined, it 
turns out that they have rested upon specialties^ 
upon circumstances which take them out of the 
common principle, and produce a determination 
that they do not come within it. If they do not 
go directly to the extent of affirming the principle, 
they at least imply a recognition of it, a sort of 
tacit assent and submission to its authority, an 
acknowledgment of its being so deeply intrenched 
in the law, as not to be assailable in any general 
and direct mode of attack* The exceptioils prove 
the rule to a certain degree^ It was proved in all 
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those cases where there was a judgment slp^ 
parently contradictory, that in truth they were 
not real matrimonial contracts d[e prcesenti. The 
effect was npt attributed to them, because they 
were not considered as such contracts* I cannot 
but think, that when case upon case came before 
the House of Lords in which that principle was 
constantly brought before their eyes, they would 
have reprobated it as vicious if they had deemed 
it so, instead of resorting to circumstances to 
prove that the principle could not be applied to 
tbem« 1 may without impropriety add, that the 
Lord Chancellors of England have always, as I 
am credibly informed, in stating their understand-^ 
ing of Scotch law upon such subjects to the 
House of Lords, particularly Lord Thurlow^ 
been anxious to hold out that law to be strictly 
conformable to the canonical principles, and have 
scrupulously guarded the expressions of the pub* 
He judgments of the House, against the possible 
unputation of admitting any contrary doctrine. 

Upon the whole view of the evidence applying 
to this point, looking first to the rule of the gene- 
ral matrimonial law of Europe,-^-to the principle 
which I venture to assume, that such continues 
to be the rule of Scotch matrimonial law, where 
it is not shewn that that law has actually resiled 
from it, — to the o]pinions of eminent professors of 
that law,— to the authority of text writers, and to 
he still higher authority of decided cases (even 
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without calling ih aid all those ciases which apply 
a similar t*ule to a jiromise cutn topuld) T think 
thai being compelled to pronounce a judgment 
upon this point, I am bound to say, that 1 enter* 
tain as confident an opinion as it becomes me 
to do, that the rule of the law of Scotland re* 
mains unshaken * that thte contract de prcesenti 
does not require consummation in order to be- 
come "very matrimony;" that it does^ ipsofacto^ 
et ipso jure^ constitute the relation of man and 
wife. There are learned and ingenious persons 
in that country, who appear to think this rule 
too lax, and to wi»h to bring it somewhat nearer 
to the rule which England has adopted ; but on 
the best judgment which I can form upon the 
subject, it is an attempt against the general stream 
of the law, which seems to run in a direction 
totally different, and is not to be diverted from 
its course by efforts so applied. If it be fit that 
the law of Scotland should receive an alteration, 
of which that country itself is the best judge, it 
is fit that it should receive that altei-ation in a dif- 
ferent mode than that of mere interpretation. 

When I speak of a contract, I mean of course 
one that is attended with such qualifications as 
the law of Scotland requires for such a contract, 
and which in truth appear to me to be very little 
more than what all law requires for all contracts 
of every description, and without which au appa- 
rent contract upon any subject is, in truth, no 
contract at all*; for having been led, by the man- 
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ner in which these qualifications are sotnetimeis 
described, to suppose at first, that they were of a 
peculiar and characteristic nature, I really cannot, 
upon consideration, discover in them any thing 
more than the ordinary qualifications requisite 
in all contracts. It is said that the marriage 
contract must not be extorted by force or fraud. 
Is it not the general law of contracts, that thej^ 
are vitiated by propf of either? In, the present 
case, menace and terror are pleaded in Mr; 
Dairymple's allegation as to the executioti 
of the first contract No. 2, for as to the pro- 
mise No. ], he admits that it was given m^e/y 
at the entreaties and instigation of the lady^ 
(an admission not very consistent with the 
suggestion of the terror afterwards applied) 
but he assert^ that he executed this contract, 
" being absent from his regiment, without leave, 
** alone with her, and unknown to her father, and 
" uiged by her threats of calling him in.*' — What 
was to be the eflfect of calling in the father, which 
produced so powerful an impression of terror 
in his mind, he does not explain ; still less does he 
attempt to prove Xhefact^ for he has not read the 
only evidence that could apply to it, the sworn 
answers of the lady to this statement of a trans- 
action passing secretly between themselves, and 
in which answers it is positively denied. This aver- 
ment of menace and terror is perfectly inconsis^ 
tent with every thing that follows ; vnth the reitera- 
ted declaration coptained in No. 10, and with the 
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letters which he continued to write in the same 
Style for a year afterwards. Could the paper No, 
10, have been executed by a naan smarting under 
the atrocious injury of having been .compelled by 
menaces to execute one of the like import? Could 
these letters^ breathing sentiments of unalterable 
fondness, hiave been addressed to the person by 
.whom he had been so treated ? Nothing can be 
apparently more unfounded than this suggestion 
of menace and terror^ It is said that it must be 
a deiiberate contract. It is, I presume, implied 
in all contracts, that the parties have taken that 
time for consideration which they thought neces- 
sary, be that time more or less^ for no where is 
there assigned a particular tempus deliberandi for 
the marriage contract, any more than for any other 
contract. It is said that it must be serious^ so 
surely musi be all contracts ; they must not be 
the sports of an idle hour^ mere matters of plea- 
santry and badinage^ never intended by the par- 
ties to have any serious effect whatever^ at the 
same time it is to be presumed, that serious ex- 
pressions applied to contracts of so seriousr a 
nature as the disposal of a man or womafi for 
life, have a serious import. It is not to be pre- 
sumed a priori, that a man is sporting with such 
dangerous play-things as marriage engagements. 
Again it is said that the animus C07itrahentium 
must be regarded : Is that peculiar to the mar-* 
riage contract? It is in the intention of the par- 
ties that the substance of every species of contract 
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subsists, and what is beyond or adverse to their 
intent does not belong to the contract. But then 
that intention is to be collected (primarily at 
least) from the words in w hich it is expressed ; 
and in some systems of law, as in our own, it is 
pretty exclusively so to be collected. You are 
iiot to travel out of the intention expressed by the 
words, to substitute an intention totally different 
f^nd possibly inconsistent with the words. By 
the matrimonial law of Scotland a latitude is 
allowed, which to us (if we had any right to 
exercise a judgment on the institutions of other 
countries with which they are well satisfied) 
plight appear somewhat hazardous, of substi- 
tuting another serious intention than that which 
the words express, to be proved by evidence 
f^xtrinsic, and totally, as we phrase it, dehors the 
instruments This latitude is indulged in Scot- 
land to a very great degree indeed, according to 
Mr. Erskine. In all other countries a solemn 
piarriage in facie Ecclesice facit fidem ; the par- 
ties are concluded to mean seriously, and deli- 
berately, and intentionally, what they have 
avowed in the presence of God and man, under 
all the sanctions of religion aad of law ; — Not so 
in Scotland, where all this may pass, as Mr. 
Erskine relates, and yet the parties are at liberty 
to shew, that by virtue of a private understand- 
iqg between themselves, all this is mere imposi- 
tion and mockery, without being entitled to any 
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effect whatever. But be the law so, still it lies 
upon the party, whq impeaches the intention ex- 
pressed hy the words, to answer two demands, 
which the law, I conceive, must be presumed to 
make upon him ; first, he must assign and prove 
some other intention, and secondly, he must also 
prove that the intention so alleged by him, was 
fully understood by the other party to the con- 
- tract, at the time it was entered into : For surely 
it cannot be nepresepited as the law of any civi- 
lized country, that in such a transaction ^ man 
shall use serious words, expressive of serious in- 
tentions, and shall yet be afterwards at liberty to 
aver a private intention reserved in his own 
breast to avoid a contract which was differently 
understood ^y the party with whom he contracted. 
I presume, therefore, that what is said by Mr. 
Craigie can have no such meaning, " that if there 
" is reason to conclude, from the expression^ used, 
" that both or either of th? parties did not uu- 
*\ derstand that they were, truly man and wife, it 
" would enter into the question whether married 
"^or not," because this would open a door to 
frauds, which the justice, and humanity, and 
policy of all law must be an;!cious to keep shut. 
In the present case n,o otipier animus is set up aiid 

endeavoured to be substituted, but the animv^ 

• • . . . ■ 

of avoiding danger^ on which I have already ob- 
served. The assignment of that intent doeg 9.I- 
most necessarily exclude any other, an.d indeed 



no other is assigned ; and as to any plea ths^t it 
was differently understood by Miss Gordon, the 
other party in this cause, no such is offered, m\ich 
l^ss IS any proof to that effect produced, unless it 
C?W be extracted from the letters. 

Ho they qualify the express contracts,^ B^^d 
shew a differeqt intention or understanding? |t 
has been argued that they contain some expres- 
sions which point to apprehensions entertained 
by Miss Gordon that Mr. D^lrymple would resile 
from the obligations of the contract, and others 
that are intended to calm those apprehensions by 
promises of eternal fidelity, both which it is 
said are inconsistent with the supposition th^t 
they had knowingly constituted themselves hus- 
band and wife, and created obligations de pro^ 
sentif from which neither of them could resile. 
In the first place, is there this real inconsistence? 
l)o the records of tbis Court furi^ish no such in- 
stance as that of the desertion of a wife by her 
husband ? And is such an occurrence so entirely 
out of all reasonable apprehension in a case like 
the present? Here is a young gentleman, a sol- 
dier, likely to be removed into a country in which 
very different ideas of marriage prevail, amongst 
friends who would discountenance this connec- 
tion, and amongst numerous objects which might 
divert his affections, and induce him to repent of 

the step he had taken in a season of very early 

* '- * 

youth, and in a fit of transient fondness ; That 
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a wife left in that country exposed to the 
chances of a change in his affections, — to the effect 
- of a long separation,— ^to the disapprobation of 
his friends,-Trto the impressions likely to be 
^lade by other objects upon a young and un« 
settled mind, should anticipate some degree of 
danger is surely not unnatural ; equally natural 
is it, that he should endeavour to remove them by 
these renewed professions of constancy, But 
supposing that Miss Gordon really did entertain 
floubts vdth respect to the validity of her marriage, 
what could be the effect of such doubts? Surelv 
not to annul the marriage, if it were otherwise 
unimpeached. We are, at this moment, enquir^t 
ing with all the assistance of the learned pro-^ 
fessprs of law in that country, amongst whom 
there is great discordance of opinion, what is the 
^effect of such contracts. That private persons, 
pompelled to the necessity of a secret marriage, 
might entertain doubts whether they had satis* 
fied the demands of a law which has been ren^ 
dered so doubtful, will not affect the real suffici- 
ency of the measures they had taken. Mr Dalr 
rymple might himself entertain honest doubts 
upon this point ; but if he felt no doubt of his oum 
meanings if it was his intention to bind himself so 
Jar as hy law he coiildy that is enough to stistaiii 
the contract; for it is not his uninformed opinion 
of law, but his real intention that is to be re- 
garded. A pMic marriage wsjs impracticable; 
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he doe& all that he can to effect a marriage, 
i?hich was clandestiney not only at the time, but 
which was intended so to continue. The lan- 
guage is clear and unambiguous in the. expression 
of intent. No other intention is assigned: and 
it is not such expressions as these arising natu* 
rally out of the feelings which must accompany 
such a transaction, that can at all affect its vali- 
dity. The same observations apply to the ex- 
pressions contained in the later letters written to 
Mr., Hawkins. In one of them she says, " My 
" idea is, that he is not aware how binding his 
^* erigagemeiits are with me," and possibly he 
might not. Still if he meant at the time to con- 
tract so Jar as by law he couldj no doubts which 
accompanied the transaction, and still less any 
which followed it, can at all alter its real nature 
and effect. Missf Gordon had likewise her later 
hours of doubt, and even of despondency, ** you 
** will neiver see me Mrs. Dalrymple," she says, in 
the spring of 1807, to her sister; and when it is 
considered wh;sLt difficulties she had to encounter, 
at what an immense distance she then stood from 
the Iqa^l establishment of her claims, having lost 
her hold upon his affections, it cannot be matter 
of great surprize, ijf in the view of a prospect so 
r^m«t^ ^n4 cloudy, some expression of dismay 
.$U^d,^veo of de^paiTf should occasionally betray 
.the discomposure of her mind. As to what she 
observes upon the alternative suggested by some 
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rights (a proposition which she indignantly rejects) 
it seems to point rather to a corrupt pui chase. of 
her silence, than to any idea existing in her mind 
of a claim of damages by way of a legal solamen 
for the breach of a mere promissory contract. 

The declarations, therefore, not being im- 
peached by any of those disqualifications by 
which, in the laW of Scotland, a contradictor is 
permitted to redargue and overcome the presump- 
tion arising from the production of such instru- 
ments, they become in this stage of the matter 
prcesumptiones juris et de jure that found an in- 
stant conclusion of marriage, if I am right in the 
position that carnal copulation is not absolutely 
required jto its completion. The fact that these 
papers were left in her single possession is insig- 
nificant, for it has well been observed by Dr. 
Burnaby, that it is not mutuality of possession^ 
but mutuality of inte^ition, that is requisite. It 
is much more natural that they should be left in 
the possession of the lady, she being the party 
whose safety is the more special object of pro- 
tection, but there is no proof here, that Mr. Dal- 
"rymple himself is not possessed of a similar do- 
cument. He anxiously requested to have one^ 
and the non-production of it by him, furnishes no 
conclusive proof that he did not obtain his request. 
If he did not, it may have been an act of impru- 
dence, that he confided the proofs of his marriage 

f 

entirely to the honour of the lady ; but if he did. 
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it is perfectly clear that she has not betrayed the 
trust. 

But I will now suppose that this principal po- 
sition is wrong : that it is either extracted from 
erroneous authorities, or erroneously extracted 
from authorities that are correct. I will proceed 
then to enquire what proof there is of carnal co- 
pulation having taken place between the parties ; 
and, upon this point, I shall content myself with 
such evidence as the general law requires for es- 
tablishing such a fact : for I find no reference to 
any authority to prove that the law of Scotland is 
more rigid in its demand, where the fact is to be 
established in support of a marriage, than for any 
other purpose. It may have happened that the 
fact of carnal copulation has been established by 
a pregnancy, or some other evidence of as satis- 
factory a kind, in the few cases which have been 
transmitted to us, but I find no such exclusive 
rule as that which has been ingeniously contend- 
ed for by Dr. Edwards, and I take it as an incon- 
trovertible position, that the circumstances which 
would be sufficient to prove intercourse in any 
other case would be equally sufficient in this case. 
I do not charge myself in so doing, with going 
farther than the Scotch Courts would do, and 
would be bound to do, attending to the esta- 
blished rules of evidence. 

. • • • 

' In the first place I think it is most strongly to 
bis inferred frotn the paper, No. 2, that some in- 
tercoiirse of a <!;onjugal nature passed between 
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tbue$e parties. . Miss Gordon therein says, ** I 
" hereby promise that nothing but the greatest 
necessity, (necessity which ■ situation 

alonie can justify,) shall ever force me to de- 
clare this marriage." Now what other possible 
explanation can be given of this passage, or bow 
can it be otherwise understood than as referring 
to the consequences which might follow from 
such an intercourse? I confess that I find myself 
at a loss to know, bow the blank can be otherwise 
jfilled up, than by e supposition of consequences 
which would speak for themselves, and compel 
a«disck)sure. 

I observe that Mr. Dalrymple denies in his al- 
legation that any intercourse took place (ifter the 
date of tbe written declarations, which leaves it 
still open to the possibility of intercourse before 
that time, though be certainly was not called 
iqpon to negative a preceding intercourse in con- 
(Sequence of any assertion in tbe libel which he 
was bound to combat It will, I think, be prop^ 
tO: consider ihe state of mind and conduct of tbe 
partiies relatively to each Other at this time. Pre- 
liminary verbal declarations of mutual attach- 
' ment must at }fi^t have passed (as I have already 

X)b8erved) befpr^ the promise contained in No. 1, 

I.I,.-.'. •* 

was written, .at ^hat^vey time that paper was 
written. In the first letter, which bears tbe post- 
mark of the 27th of May, whether relying on this 
jpaper if )t then existed, or pa declarations which 
had verbally passed between them, he thinks 
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himself entitled to address her as his wife ih th^ 
most endearing terms. On the followitig day; 
the 28th, the instrnm^t which has berti pT6^ 
dnced is signed, by which they mutually ackiitHr-> 
ledge each other as husband and wife. Letters 
continue to pass between them daily, and some^ 
times more than once in a tiay, expressive of the 
most ardent and eager affection on his part, 
which can leave no room for the slightest doubt 
that he wa^ at that time most devotedly attached 
to her person, and desirous of the pleasures con^ 
neeted with the enjoyment of il, in some way or 
other; for to what othfer motive can be ascribed 
such a series and style of letters from a young 
man^ writing vohmtarily, without- any appeaiv 
aiice of idle pleasantry, and with every character 
of a sincere pursuit, whether honourable arotber'^ 
wise. What was the state of mind and conduct 
of the Jady during this period of time? It is noi 
to be presumed, from th^ contents of his letters, 
tBttt she was either indifferent or repulsive ; Th^ 
imputation indeed which has be^ thrown upon 
her is of a- veiy different kind, that she was an 
acute and active female, who with a knowledge 
of the law of the country, which Mr. Dalrymple 
^id not possess, was endeavouring, qudcunque vid 
dutiSy to engage him in a marriage. ^ . To this maj:? 
riage sh^ has ilifleiribly adhered, and now stands 
upon it before this Coui^ ; so that what^er might 
be the real state of her affectiolis towards this 
gentleman, (which can be known only by her^ 
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self) this at least must be granted, that she wa9 
most siacerely desirous of this marriage connec- 
tion, which marriage connection both of them 
perfectly well knew could not be publicly and 
r^ularly obtained.— -Taking then into consi- 
deration these dispositions of the partieiv, his 
desire to obtain the enjoyment of her person oi^ 
the one hand, and her solicitude to obtain a mar- 
riage on the other, which after the delivery of such 
Instrumenta she knew might at all events be 
effectually and honourably obtained by the mere 
surrender of her person, what is the probable 
consequence ? In this part of the^ island the i^amei 
circumstances would not induce the probability of 
k private surrender^ because a j^&c ceremony be- 
ing h^e indispensibly required, no young woman 
acting with a regard to virtue, and character, and 
common prudence, would surrender her person in 
a way which would not only not Qpnstitute a mar- 
riage, but would in all probability defeat all ex- 
pectation of such an event. In Scotland the case 
is very different, because in that country if there 
are circumstances which require the marriage to 
be kept secret, the woman, after such private de- 
clarations past, carries her virgin honours to the 
private nuptual bed, with as much purity of mind 
and of person, with as little violation of delicacy, 
and with as little lo$s of reputation, as if the mat 
ter was graced with all the sanctities of religion. 
It is in vain to talk of criminality, and of gross- 
ness, and of gross ideas. In such a case there 
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are no other ideas excited than such as belong tp. 
matrimonial intercourse. It is the '' bed unde- 
'' filed" according to the notions of that countr} : 
it is the actual ceremony as M'ell as the substance 
of the marriage : it is the conversion of the hus- 
band into the lover: tratisit in matrimonium^ if it 
was not matrimonium before. A most forcible 
presumption therefore arises that parties so situ- 
ated would, for the purpose of a secret marriage, 
resort to' such a mode of effecting it, if opportu- 
nities : offered ; it must almost, I think, be pre- 
sumed, that Mr. Dalrymple was in that state of 
incapacity to enter into such a contract, which 
Lord Stair alludes to, if he took no advantage of 
such opportunities; for nothing but the want of 
opportunity can repel such a presumption. 

Now how does the evidence stand with respect 
to. the opportunity of effecting such a purpose? 
The connection lasted during the whole of Mr. 
Dalrymple's stay in . Scotland, and was carried 
on, not only by letters couched in the most pas- 
sionate terms, but as admitted (and indeed, it 
could not be denied), by nocturnal private visits 
frequently repeated both at Edinburgh, and at 
Br^id, the country-seat of Mr. Gordon, in the 
neighbourhood of that city. Upon this part of 
the case six witnesses have been examined, who 
lived as servants in the family of Mr. Gordon. 
GtizeU I/yaJl, whose principal business it was to 
attend on Miss Charlotte Gordon, one of the 
siMi/ers, but who occasionally waited on Miss 
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Gordohy says^ ^* that Captain Dalrymple used to 
" visit in Mr, Gordon's family in the spring of 
" 1804, that before the family left Edinburgh she 
'* admitted Captain Dalrymple into the house by 
"the front door, by the special order of Miss 
** Gordon, in the evenings; that Miss Gordon's, 
directions to her were, that when she rung her 
bell once, to come up to her in her bed-room,. 
** oTthe dressing-room ofFH, when she got orders to 
" op^ thestreet door to let in Captain Dalrymple ; 
" or when she (Miss Gordon) rung her bdl twhoe, 
'* that she should thereupon, without coming up to 
" her, open the street door for the same purpose ; 
^* that agreeably to these directions she frequently 
** let Capt, Dalrymple into the house about nine, 
" ten, or 'eleven o'clock at night, without his ever 
" ringing the bell, or using the knocker; that 
" the first time he came in this way, she shewed 
" him Up stairs to the dressing-room off the 
young ladies' bed-room, where Miss Gordon 
then wfts, but that afterwards upon her open- 
ing the door,' he went straight up stairs without 
speakings .or being shewn up; but how long 
** he continued up stairs, she does not knpw, 
" ds she never saw him go out' of the house; 
"tfcat the- dresfidng room above alluded to, 
"was on 'the *floor above the drawing-room, 
" ' aiifd ^ adjoining . ■ tt&' the bed-toom, where 
^* the three yetang laidi^s rfept, and next to the 
**iadi6s* bed*chitinb"ei* was • another room, in 
•* ^hidh* there was a bedstead, with a bed and 
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" blankets, but no curtains or sheets^to the bed, 
" and it was considered as a lumber room, the 
"key of which was kept by Miss Gordon."— She 
says that «he recollects, and it is a fact, in which 
she is confirmed by another witness, Robertson,, 
" that the family removed from Edinbui^h to 
"Braid that year, 1804, on Che evening before 
" a King's Fast,** (the King's Fast Day for that 
year was on the 7th of June,) '* and on a Wednes-' 
" day as 6he thinks, as the Fast Days are *gtoe- 
*< rally held on a Thursday : that at this time 
" Miss Charlotte was at North Berwick on a 
"visit to Lady Dalrymple; that Mr. Gordon* 
" and Miss Mary went to Brdid in the evening,' 
" btit Ali&s Gordon remained in town, as she 
" Lyall, also did, and Mr. Robertson the biitl^r, 
" and one or two more of the servants.''— It ap- 
pears fiiHn the testimony of other witnesses, that 
Mr. Gordon her father, appeared much dis^atie- 
fied'that this lady did hot accompany hirijs^lf atid 
her-'sidter to Braid, but chose to stay in town' 
updd that occasion. There are pasi^ages iii 
Mr. ©alrymple's lirtters which point tb the he- 
cessity of her continuance in town^ it$ ^ffi^rding 
moiie' cohvctaient opportunities - for their meeting. ' 
[/yall states, "that she recollects adthiitihg Cap- 
" tatfi Dalrymple that evening, as she thinks/ 
" soinetiftie bet\*reen Iten and twelve o'clock, ahd h6* 
" wedtiup^tairs to Miss Gordon without^speaking • 
**^tteit'(Jri^ttife next tnomidg she went up as usual 
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*' to Miss Gordon's bed-room about nine o'clock, 
** and informed her of the iiour; and hating im- 
^' mediately gone down stairs. Miss Gordon rung 
'^ her bell some time after, and on the Deponent 
" going up to her, she met her either at the bed-. 
** room door, or at the top of the stairs,' and de- 
*f sired her tp look if the street door was locked 
*' or unlocked; and the Deponent havittg q%^ 
'^ amined, informed her that it was i^nIocked,'aad 
** immediately after went into the dresdng-rac^ur, 
" and, after being a very .short time in it; she hoard 
" the street door shut with more than ordina^ry 
" force, which having attracted her notijcev - ^he 
•* opened the window of the dressiiig-roqiiH' ithi<^h 
'^ is to the street, and on looking out she,9l>s4r^ed 
" Capt. Dalrymple walking eastwards ifrom M^- 
V' Gordon's house ; that, from this ^he su^pect^d 
that Captain Dalrymple was t)ie per^f^n .who 
had gone out. of the house just before{)tl^lLl; ^ 
** nobody could have cpme in by thel^aiU door 
without being admitted by some person with^o, 
as the door did not open from without, and^sl^^ 
*^ heard of no person having been let into the 
'* house on this occasion; that having gone down 
"stairs after this, Mr. Robertson, the but|<er, 
" observed to her, tkdt there had been campamf^ up 
** stairs last night; but she did not motion to 
him any thing of her having let in Capt Dal- 
rymple the night before, or of Jier suspicions 
*] of his having just before gone out of the house. 
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" at least she is not certain, but she recollectsi 
" that he desired her to remember the particular 
•* day on which this happened." — Now from this 
account given by Lyall, the Counsel have at- 
tempted to raise a doubt, whether it was Mr, 
Dalrymple who went out, for it is said that he 
would have cautiously avoided making a noise 
for fear of exciting^ attention. But the account 
Lyall gives is exactly confirmed by Robertson, 
who deposes, " that on the 7th of June, which 
was the King's fast, as he was employed about 
ten o'clock in the morning in laying up some 
** china in his pantry, which is immediately olS* 
the lobby, he observed Captain Dalrymple 
come down stairs, and passing through the 
'^ lobby to the front door, unlock it, and go out and 
" shut the door after him," Some observations 
have been made with respect to Robertson's con- 
duct, and he has been called a forvi^ard witness, 
because he made a memorandum of this circum* 
stance at Uie time it occurred ; but I think his 
conduct by no means unnaturaL Here was a 
circumstance of mysterious intercourae ths^t at- 
tracted the attention of several of the servants, 
and it is not at all surprising that this n]ian, who 
held a superior situation amongst them in Mr. 
Gordon's family, and who appears to be an intel- 
' ligent, well educated, and observing person, as 
many of the lower order of persons in that coun- 
try are, should think it right, in the zeal he felt 
for the honour of his master's family, to make 



76 

a record " of such an occurrence. In so doing, 

1 

I do not think that he has done any thing more 
than is consistent with the character of a* very 
honest and understanding servant, who might 
foresee that such a record might one day or other 
have its uSe. The witness Lyall goes on to say, 
" that Miss Gordon and herself went to Braid 
" that day (being the King's Fast) before dinner^ 
" and that on that evening, or a night or W6 
'* aftef, she was desired by Miss Gordon to open 
" the window of the breakfasting parlour to let 
" Captain Dalrymple in, and she did so accord- 
" ingly, and found Captain Dalrymple' at the 
" outside of the window when she caiWe to open 
** it, and this she thinks might be between ten 
" and twelve o'clock, and she shewed him up 
** stairs, when they were met by Miss Gordon 
" at the door of her bed-chamber, when they 
" two went into said chamber, and she return- 
" ed down stairs ; that she does not know how 
*' long Captain Dalrymple remained there with 
" Miss Gordon, or when he went away;" sh^ 
states that "Miss Charlotte returned from her 
*' visit at North Berwick a few days after Miss 
" Goi'don and the deponent went to Braid; that 
** at Braid Miss Gordon and Miss Charlotte slept 
"in one room, and Miss Mary in another; that 
" within Miss Gordon and Miss Charlotte's hed- 
" chandtiier there was a dressing-roo'tn, the key of 
" whic*h Miss Gordon kept; and she recollects 
" one 5ay geltirig the key of it from Miss Gor^ 
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** don to bring her a muff and tippet out of it, and 
" upon going in she was surprised to find in it a 
" feather-bed lying upon the floor, without either 
" blankets or sheets upon i(, so far as she recol- 
** lects: that it struck her the more, as she had 
" frequently been in that room before without 
" seeing any bed in it ; and, as Miss Gordon kept 
" the key, she imagined she must have put it there 
" herself; that she found this bed had been taken 
*' from the bed-chamber in which Miss Mary 
" slept, it being a double bedded room ; that when 
" she observed the said bed in the dressing-room, 
^^ it was during the time that Captain Dalrymple 
" was paying his evening visits at Braid ; that 
5^ upon none of the occasions that she let Captain 
'* Dalrymple into Braid House did she see him 
" leave it, nor did she know when he departed." 
Three other witnesses, Robertson and the two 
gardeners, have been examined upon this part of 
the case, and they all prove (hat Mr. Dalrymple 
was seen going into the house in the night, or 
coming put of it in the morning. It is proved 
likewise that Porteous, one of the servants, wj^s 
alarmed very much, that the window of the room 
where he kept his plate,was found open in the morn- 
ing, and that it must have been opened by some- 
body on the inside ; It is proved that nothing wa3 
missing, not an article of plate was touched, and 
that Mr. Dalrymple was seen by the two garden- 
ers very early in the morning, coming away from 
the .hguse, and in the vicinity of the house, going 
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towards Edindurgh; and as to what was sug- 
gested that he might have been in the out-bouses 
all night, 1 think it is not a very natural presump- 
tion, that a gentleman who was privately and 
habitually admitted into the house at such late 
hours as eleven or twelve o'clock at night, would 
have been ejected afterwards for the purpose of 
liaving so uncomfortable a situation for repose, as 
the gentlemen suppose, in some of the stables or 
hovels belonging to the house. — There is another 
witness of the name of Brown, Mr. Dalrympte's 
own servant, whose evidence is strongly corit)bo- 
rative of the nature of those visits. This man is 
produced as a witness by Mr. Dalrymple himself, 
and he states that he was in the habit of pri- 
vately conveying notes from his master to Miss 
Gordon, which were to be concealed from her 
father. — He says to the second interrogatory, 
" that he often accompanied his master to Mr. 
" Gordon's house at Edinburgh, but he cannot 
" set forth the days upon which it was he so at- 
" tended him there, except that it was between 
" the 10th of May, and the 18th of July, 1804,'' 
subsequently therefore to the execution of the 
last paper ; This witness further states, ** that on 
the night of the 18/A of July, which was the 
last time Mr. Dalrymple was in or near £dio- 
•• l)urgh in the said year 1804, he, by the orders of 
his master, waited with the curricle at the house 
of Charles Gordon, Esq. till about twelve o'clock, 
<* when Mr. Dalrymple came out of the said 
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" house, and got into the curricle, and rode 
" away therein about a mile on the road to- 
" wards Edinbui^h, and then desired him to stop, 
and having told him to go and put up his horses 
in Edinburgh, and to meet him again on the same 
spot at six o'clock' the next morning with the 
curricle, Mr. Dalrymple then got out, and 
** walked back towards the said Mr. (Gordon's 
*' house, and on the next morning at six o'clock he 
" met his master at the appointed spot, and brought 
^^ hioi^ in his said curricle to Haddington, from 
." whence he went in ^ chaise to the house of a 
f^ Mr. Nisbet, in the neighbourhood of that town, 
*f where Mr. Dalrjrm pie's Father was then staying; 
that he does believe that Mr. Dalrymple didy on 
the niffht of the said 1 8th of July^ go back to, 
and remain in the said Mr. Gordons covnlry- 
^^ house i'^ and I think it is impossible for any 
ibody who has seen this man's evidence, ^ and the 
evidence of the other witnesses, not. to suppose 
that he did go Ihere, and did take his repose for 
itb^uight in that house. Now it is said, and truly 
g$i^, in this case, that the witness Lyall, upon her 
leross exaniination, says '^she does not think th^t 
they could have been in bed together, so far as 
she could judge ;" what means she.took to form 
ber judgment does not appear; the view .taken 
:by her might be very cursory : she is an unmar- 
fied woman, and might be mistaken with respect 
.to appearances, or the appearances might be cal- 
.0]ilate4 for the purposes of deception, in a con* 
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nection which was inteaded to be, to a great de- 
gree, secret and clandestine. But the question 
is not what inference Lyall draws, but what in- 
ference the Court ought to draw from the fact 
proved by her evidence, that Mr. Dalrymple 
passed the whole of the night in Miss Gordon's 
room under all the circumstances described, 
with passions, motives, and opportunities all 
concurring between persons connected by ties of 
80 sacred a nature. Lady Johnstone, one of 
her sisters, has been relied upon as a strong 
witness to negative any sexual intercourse; 
.and I confess it does appear to me rather an 
extraordinary thing, that that lady^s t^iser- 
vations and surmises should have stopped 
short where they did, considering the circum- 
stances which might naturally have led her to 
observe more and io suspect more : she certainly 
Was kept in the dark, or at least in a twili^ 
state. It rather appears from the letters, thmt 
there were some quarrels and disagreements be- 
tween Mr. Dalrymple and the gentleman who 
afterwards married this lady, and who was then 
paying his addresses to her; How ikr that 
might occasion cbncealment from Her I camiot 
say. TThe father, for reasons of propriety and 
delicacy respecting himself and family, wte 
-to be kept in ignorance, and therefore it might 
be proper that only half a revelation should be 
made to the sister. Shie certainly sfftted that 
mpoii her return to Braid, inHie middle 6f J4«e, 
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she Slept with her sister, and never missed her 
from her bed, and never heard any noise in the 
sister's dressing-room, which led her to suppose 
that Mr. Dairy mple was there. I am far from 
, saying that this evidence of I-iady Johnstone's is 
without weight : In truth, it is the strongest ad- 
verse evidence that is produced on this point : 
But she admits, " theff from what she had herself 
*• observed she had no doubtf but that Mr. Dal- 
" rymple had made his addreilses to her sister in 
^* the way of marriage; that when the deponent 
" used to ^k her said sister aboiit it, she used to 
" laugh it off:" From which it cq>pears thdt Miss 
Crord6n did not communicate freely with her 
upon the subject She says, *^ that never till 
after the proceedings in this dause had cfom- 
menced had she heard that they had exchanged 
written acknowledgments of their being lawful 
" husband and wife, and had consummated their 
marriage; but, on the contrary, always, till 
very lately, conceived that they had merely en- 
tered into a written promise \rith each other, 
so as to have a tie upon each other, that neither 
of them should marry another person without 
** the consent of the other of them.*' That is the 
interpretation this lady gives to the paper No. 
10, though that paper purports a great deal more, 
and she says, ^^ that although she did suspect that 
Mr. I>alrymple had at some time or times been 
in her sister's dressing-room, yet she never did 
imagine that they had consummated a marriage 
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" between them.'^ But since it is clearly proved 
by the other witnesses that Mr. Dalrymple was 
in the habit of going privately to Miss Gordon's 
bed-room at night, aiiid going out cliindestinely 
in the morning, I cannot think that the ignorance 
of this witness respecting a circumstance with 
regard to which she was to be kept in ignorance, 
can at all intalidate the facts spoken to by the 
other witnesses, or the conclusion that ought to 
be deduced from them. 

With respect to the letters written at such a 
time as this, I am not disposed to scan with se- 
vere criticism the love-letters of a very young 
gentleman, but they certainly abound with ex- 
pressions which, connected with all the circum- 
stances J have adverted to, cannot be interpreted 
otherwise than as referring to such an intercourse. 
1 exclude all grossness, because, considered as a 
conjugal intercourse, it carries with it no mixture 
of grossness but what may be pardonable in a 
very young man, alluding to the raptures of his 
honey-moon, when addressing the partner of his 
stolea pleasures. I will state some passages, 
however, which appear to point at circumstances 
of this nature: — "My dearest sweet wife — You 
"are, i dare say, happy at Queen's Ferry, while 
" your poor husband is in this most horrible place, 
" tired to death, thinking only on what he felt 
" last nighty for the height of human happiness 
" ivas his.'' It is said that this has reference 
only to the happiness which he enjoyed in her 



83 

Bociety, for-^ expr<^ssion immediately folio wBi 
in which he Extols the happiness of being in the 
society of the persoii beloved : 8lnd it may be- so, 
but it must mean society in a qualified sense of the 
word, private and clandestine society; society 
which commenced at the hour, of midnight, and 
which be did not quit till an early hour (and then 
secretly) in the morifing« That society is meant 
<Mily in the tamest sense of the wbrd; is an inter- 
prietation which I think cannot very well be given 
to such expressions as these, used upon such an 
<>ccasion. In the letter marked No. 6, he says, 
** Put off the journey to Braid, if possible, till 
'* next week, as the town suits so much better for 
^^ all parties. I must consult L. on that point 
** to-morrow, as I well know how a-propos plans 
** come into her pretty head ; there appears to 
" me only one difficulty^ which is where to meet, 
" as there is only one room, but we must obviate 
" that if possible." In the next letter. No. 7, he 
says, " But I will be with you at eleven to-morrow 
night; meet me as usual. — P. S. Arrange every 
\ thing with L. about the other room." There 
are several other expressions contained in these 
letters which manifestly point to the facjt of 
fijf^xual intercourse passing between them. These 
I am unwilling to dwell upon with any particu- 
lar detail of observation, because they have been 
already stated in the arguments of counsel, and 
are of a nature that does not incline me to repeat 
them without absolute necessity ; I refer to the 
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letters themselves, particularly to No. 4, and No* 0. 
But it is said, here are passages in these letters^ 
which show that no such intercourse could have 
passed between them ; one in particular in No. 4, is 
much dwelt upon, in which he says, " Have you 
" forgiven me for what lattempted last night; be- 
*• lieve me the thought of your cutting me has made 
" me very unhappy." From which it is inferred 
that he had made an attempt to consummate 
his marriage, and had been repulsed. Now this 
expression is certainly very capable of other in- 
terpretations: It might allude to an attempt 
made by him to repeat his pleasures impro- 
perly, or at a time when personal or other 
circumstances might have rendered it unseason- 
able. In the very same letter he exacts it as 
a right. He says, "You will pardon it; al- 
** though it wsts my right, yet I make a determi- 
" nation not too often to exert it; what a night 
" shall I pass without any of those heavenly com- 
" forts I so sweetly experienced yesterday." In a 
correspondence of this kind, passing between 
parties of this description, and alluding to very 
private transactions, some degree of obscurity 
must be expected. Here is a young man heated 
with passiori, writing every day, and frequently 

twice in a day, tnaking allusions to what passed 

« ... 

in secrecy between himself atid the lady of his 
affections ; Surely it cannot be matter of astonish* 
ment, that many passages are to be found diffi^- 
cult of exact interpretation, and which it is im- 
possible for any but the parties themselves fully 
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to explain. What attempt was made does not 
appear; This I think does most distinctly appear, 
that be did at this time insist upon his rights, and 
upon enj(»ying those privileges which he con- 
sidered to be legally his own. Wherever these 
obscure and ill-understood expressions occur, 
they must be received with- such explanations 
ai^ will render them consistent with the main 
body and substance of the whole case. Another 
passage in the letter No. 5, which is dated on 
the 30th of May, has been relied upon as shew- 
ing that Mr. Dalrymple did not consider him- 
self married at that lime. In that letter he says, 
I am truly wretched, I know not what I write, 
how can you use me so ? but (on Sunday^ on 
mj/ saul^) you shall, you must become my 
wife, it is my right," and therefore it is ar- 
gued that she had not yet become his wife. The 
only interpretation I can assign to this passage, 
which appears to have been written when he was 
in a state of great agitation, is, that on Sunday 
she was to submit to what he had described as the 
rights of a husband. It Js pot to be understood 
that a public marriage was to be executed be- 
tween them on that day, because it is clear from 
the whole course and nature of the transaction, 
that no such ceremony was ever intended ; It 
appears from all the facts of the case, that it was 
to be a private marriage, that it was so to contiaue, 
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^nd therefore no celebration could have heet^ 
intended to take place on that approaching 
Sunday. 

In a case so important to the parties, and relating 
to transactions of a nature so secret, I have ven- 
tured to exerqise a right not possessed by the 
advocates, of looking^ into the sworn answers of 
the parties upon this point: and I find Miss Gor- 
don swears positively that intercourse frequently 
passed between them subsequently to the written 
declaration or acknowledgment of marriage. 
Mr. Dalrymple swears as ronfid^ntly that it <iid 
pot so take place, but he admits that it did on 
some one night of the month of May, prior to the 
^ signature of the p^per marked Ifefo. 1 ; the date of 
which, however, he does not assign, any more 
than he does that of the night in which this inter- 
course did take place. Now coasider the effects 
of this admission. It certainly does often happen 
that men are sated by enjoyment ; that they re- 
linquish with indifference, upon possession, plea- 
sures which they have eagerly pursued : But it is 
a thing quite incredible that a man so sated and 
cloyed should afterwards bind himself by volun- 
tary engagements, to the very same party who 
had worn out his attachment. Not less incon- 
sistent is this supposition with the other actual 
evidence in th^ case, for all these letters, breathing 
all these ardors, are of a subsequent date, and 
prove that these sentiments clung to his heart as 
closely and as warmly as ever during the whole 
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€0011009*006 of his resideoce io Scotland. I jaisk 
if it is to be onderstood^ that with s^ich feelings 
he woold relioquish the pleasores which he had 
beeo admi|;ted to enjoy, and whicli he appears to 
Y;|Joe so highly, or that she woold deny him those 
plpasores for the consolidation of her marriage, 
which she had allowed him, according to his owo 
^ccoont, gratuitoosly g.i)d without any such iur 
flocement. 

On thia part of the case X feel firm. It is not 
fk point of foreign law on which it becomes me to 
be diffident; It is ao^at^er offact examinable opoo 
conimoo principles, and I think I should p.ctin op- 
position to all moral probabilities, to all natural 
operations of homan passions and actions, and to 
all the fair resolt of the evidence, if I did not hold 
|hat consunaipation was folly proved. If this is 
proved, then is there, according to the commoo 
consent of all legal speculation on the subject, ai^ 
^nd of all doubt in the case, onless something has 
since occorred to deprive the party of the benefit 
pf a jodicial declaratioo of her marriage. 

What ll^s happeoed that cao have soch an 
effect? Certaioly the mere fact of a secood mar^ 
riage, however regolar, cao have po socli ieffect. 
The first ms^rriage, if it be a marriage upheld by 
the law of the coontry, can have no competitor 
in any second marriage, which can by legal pos- 
sibility take place • for there can be no second 
piarriage of liyii^g parties in any country which 
disallows polygamy. There may be ^ ceremony >, 
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but there can be no second marriage — it is a mere 
nullity. 

It is said that by the law of Scotland, if the 
wife of the first private marriage chooses to lie by, 
and to suffer another woman to be trepanned into 
a marriage with her husband, she may be barred 
personali exceptione from asserting her own mar- 
riage. Certainly no such principle ever found its 
way into the law of England; no connivance 
would affect the validity of her own marriage; 
even an active concurrence on her part in sedu/c- 
ing an innocent woman into a fraudulent marriage 
with hejr own hijsband, though it might possibly 
subject her to punishment for a criminal conspi- 
racy, would have no such effect. But it is proper 
that I should atteud to the rule of the law of 
Scotland upon this subject. There is no proof, 
I think, upon the exhibition of Scotch law^ 
which has been furnished to the Court, that such 
a principle was ever admitted authoritatively ; for 
though in the grpss case of Campbell versus 
Cochrane, in the year 1747, the Court of Session 
did hold this doctrine, yet it was afterwards re- 
tracted and abandoned on the part of the second 
wife, before the House of Lords, which most 
assuredly it would not have been, if any hope 
had been entertained of upholding it as the ge- 
nuine law of Scotland, because the second wife 
could never have been advised to consent to the 
admission of evidence which very nearly over- 
threw the fights of her own ms^rriage. Under 
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the connect application of the principles of that 
liaw, I conceive the doctrine of a medium impedH^ 
mentum to be no other than this, that on the 
factum of a marriage, questioned upon the ground 
of the want of a serious purpose and mutual un-' 
derstanding between the parties, or indeed on 
any other ground, it is a most important circum- 
stance, in opposition to the real existence of such' 
serious purpose and understanding, or. of the ex- 
istence of a marriage, that the wife did not assert 
her rights, when called upon so to do, but suf- 
fered them to be transferred to another woman, 
without any reclamation on her part. This doc- 
trine of the effect of a mid-impediment in such a 
case, is consonant to reason and justice, and to 
the fair representations of Scotch law given by 
the learned advocates, particularly by Mr. Cay in 
his answer to the third additional interrogatory, 
and Mr. Hamilton in his answer to the first fur- 
tfaer additional interrogatory; but surely no con- 
duct on the part of tlie wife, however criminal 
in this respect, can have the effect of shaking ab 
initio an undoubted marriage, 

Suppose, however, the law to be otherwise, 
how is it applicable to the conduct of the party 
in the present case? Here is a marri^e, which 
at the earnest request of this gentleman, and on 
account of his most important interests (in which 
interests her own were as seriously involved) was 
not only to be secret at the time of contracting, 
but was to remain a profound secret till he should 
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think proper to make a disclosure ; it is a marrir 
lage in which she has stood firm in every way 
consistent with that obligation of secrecjr, not 
pnly during the whole of his stay in Scotlsind, 
but ever since, even up to the present moment, 
She corresponded with him as h^r husband till he 
left England, not disclosing her marriage evei^ 
to her own family on account of his injunctions 
of secrecy. Just before he quitted this country, 
he renewed in his letters those injunctions, but 
pointed out to her a mode of communicating wi|;h 
him by letter, through the assistance of Sir 
Rupert George, the first Commissioner of tlie 
Transport Board, In the same letter written on 
the eve of his departurei for the Continent, he 
pautions her ags^inst giving any belief " to a va-? 
f* riety of reports which might be circulated about 
" him during his absence^ for if she did, they 
" would make her eternally miserable. I shall 
" not expljtin," he says *i to wh^t I am filluding, 
** but I know things have been said, and the mo-: 
** meat I am gone will be repeated, which have 
" no foundation whatever, and are only meant 
f * for the ruin ot us both ; once more, therefore I 
*^ entreat you, if you value your peace or hap- 
** piness, believe no repo,rt about me whatever." 
No doubt I think, can be entertained, that the 
Reports to which he in this mysterious language 
adverts, must respect son^e matrimonial connec- 
tions, which had become the subjects of public 
gossip, aud niight reach her ear. Nothing how* 
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ever, less th^n (pertain knowledge was to satisfy 
her according to his own injunction, and nothing 
qould^ I think, be more calculated to lull all 
suspicion asleep on her part. It appears, how- 
ever, that it had not that complete effect, for Mr. 
Hawkins says, that upon the return of Mr. Dal- 
rymple, in the month of August, 180(5, when he 
came to England privately without the know- 
ledge of hisf father, or of this lady, he then, for 
the first time "communicated tQ him many cir- 
t^ CHmstances respecting a connection he stated 
^t h^ had had with a Miss Johanna Gordon at 
*^ £dinl)urgh, and expressed his fears that she 
" wou^d be' writing and troubling his father upon 
that subject as well as tormenting him the said 
John William Henry Dalrymple with letters, 
to avoid which, he begged him not to forward 
any of her letters to him who was then about to 
** go to the Continent, and in order to enable him 
" to know her hand^writing, and to distinguish! 

V her letters from any others, he then cut off the 
^* superscription from one of her letters to him, 
*\ which he then gave to the deponent for that 

V purpose, and at the same time swore, that ifi 

V he did forward any of her letters, he never, 
^.* would read them ; and he a|so desired and en- 
*' treated him to prevent any of Mis^ Gordon's 
" letters from falling into the ha,nds of General 
** Dalrymple, and that he went off aga^in to the 
" Continent in the month of September.'* Mr. 
Hawkins further says, " that he did find meansi 
*> to prevent several of Miss Gordon's lett^^^ ^d- 
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^* dressed to General Dalrymple, from being re^ 
*^ ceived by him, but having found Gongiderable 
^* risque and difficulty therein, and in order to put 
a stop to her writing any more letters to General 
Dalrymple, he the deponent did himself write 
" and address a letter to her at Edinburgh, wherein 
** he stated that the letters which she had sent to 
'^ General Dalrymple had fallen into his hands to 
** peruse or to answer, as the General was himself 
precluded from taking any notice of letters frotn 
the precarious state he wa$i in, or to that effect, 
and urged the propriety of her desisting from 
sending any more letters to General Dalrymple; 
and the deponent having, in his said letter, 
'* mentioned that he was in the confidence of, and 
" in correspondence with IVTr. Dalrymple, sheisooh 
" afterwards commenced a correspondence with 
^'^ him respecting Mr. Dalrymple, and also sent 
" many letters, addressed to Mr. Dalrymple, to 
** him, in order to get them forwarded ; but thfe 
** Deponent having been particularly desired by 
Mr. Dalrymple not to forward any such letters to 
hin\^ did not send all, but thinks he did send 
" one or two, in consequence of her continued 
•' importunities ;" he says, ** that it was sona(5 
" time in the latter end of the year 1806, or the 
" beginning of the year 1807, that the correspon- 
dence between Miss Gordon and himself first 
commenced: and that after the death of Gene- 
ral Dalrymple, which he believes happened in 
" or about the spring of the year 1807, she, in her 
" correspondence with him, expressly assf rte4 
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'^ and declared to him her marriage with Mr. 
" Dalrymple." It appears then that Miss Gor- 
don knew nothing of Mr. Hawkins, except from 
the account he had given of himself, that he was 
the confidential agent of Mr. Dalrymple, and 
therefore she might naturally have felt some he- 
.sitation about laying the whole of her case before 
him, especially as General Dalrymple was alive, 
fill whose death the marriage was to remain a 
profound secret; but upon that event taking 
place, which happened at no great distance of 
time, Miss Gordon instantly asserted to Mr. 
Hawkins her marriage with Mi:, Dalrymple, and 
he, wishing to be furnished with the particu- 
lars, wrote to her for the purpose of obtaining 
them, which she thereupon communicated, and 
at -the same time sent him a copy of the origi- 
nal papers, which in the language of the law of 
Scotland, she called her 'marriage lines. — She 
mentioned likewise some bills which had been 
left unpaid by her asserted husband, upon Svhich 
he wrote to Mr. Dalrymple, and he says, " that 
" he has no doubt Mr. Dalrymple, received the 
letters, because he replied thereto from Berlin 
or Vienna, and caused the bills to be regularly 
** discharged." He says, ** that in the latter end of 
*• May, in the year 1808, Mr. Dalrymple returned 
^' again to England.*' — I ought to have mentioned 
that it appears clearly, that Miss Gordon had 
been sending letters to Mr. Hawkins, expressive 
of her qneasiness on account of the reports which 
had preffailed of a marriage about to be entered 



Cfl 



94 

into by Mr. Dalrymple: She says, in a lettcf 
to Mr. Hdwkins, '^ I shall have no hesitatioii 
" in putting my papers into the hands of a maii 
*' of bui^iness; Aad establishing itiy rights, as it is 
** a very nhplesisknt thing to hear different reports 
" every day ; the last one is, that Mr. Dalrympl^ 
** had ordered a new carriage on his marriage 
" with a nobleman's daughter." This description 
cannot apply to the marriage which has sine^ 
taken place with Miss Mannersjbut is merely some 
vague report which it seems had got into common ' 
discourse and circulation. On the 9th of May^ 
ishe writes to knoiv whether any accounts had 
been received from Mr. DcLlrymple, and saysj 
" Any real friend of Mr. Dalrymple's ought to 
'^ caution him against forming any new engage* 
** Qient ;" and she protests most Kstrongly against 
his entering into a matrimonial connection with 
another woman.~In the end of that very month 
of May, Mr. Dalrymple came home, having 
been at different places on the continent;, he 
went down to Mr. Hawkins's house at Findon^ 
where having met l^im, they conversed together 
upon Mr. Dalrymple's affairs, and particularly 
upon his marriage with Miss Gordon, and on 
that occasion, Mr. Hawkins having at this time 
no doubt left upon his mind of the marriage, and 
fearing from the manner and conduct of Mr. JDalt 
rymple, that he had it in contemplation to marry 
Miss Manners, the sister of the Duchess of St 
Alban's, he cautioned him in the most anxiour ^ 
maimer against taking such a step, and in the 



strongest language which he was able to express^ 
described the mischiefs which would result from 
such a measure^ both to himself and the Lady» 
and the difficulties in which their respective fa- 
milies might be involved, owing to Mr. Dalrym- 
pie's previous marriage. Mr. Hawkins thought 
at the time that those admonitions had had the 
good effect of deterring him from the intention 
of marrying Miss Manners, though he mentions 
a circymstance which bears a very different com- 
plexion, viz. that Mr. Dalryraple took from him 
almost by force, some of Miss Gordon's letters, 
and particularly those annexed to the allegation. 
He says, " that Mr. Dalrymple took them under 
" pretence of shewing them to Lord Stair, and, 
" seemed by his manner and expressions to con-^ 
" sider that he had thereby possessed himself of 
^^ the means of shewing that Johanna Dalrymple 
" was not his wife.'* It was about the end of the 
month of May, that Mr. Hawkins and Mr. Dal-^ 
rymple held this conversation at Findon, and 
upon the 2d of the following month, Mr. Dal* 
rymple was married to Miss Manners, before it 
was possible that Miss Gordon could know the 
feet of his arrival in England. Upon. her know- 
ledge of the marriage, she immediately proceeds 
to call in the aid of the law. — I profess I do not 
see what a woman could with propriety have 
done more to establish her marriage rights ; Mr. 
Dalrymple was all the time abroad, and the place 
of his residence perfectly unknown to her ; no 



96 . 

pifdfcigSs could opeitite upon him from the Courts, 
either of Scotland 6t England, nor was he 
amenable in any manner whatever to the lawd of 
either country. She did all she could do under 
the obligationiS of secrecy, which he had imposed 
upon her, by entering hef private protest agSiinst 
his forming any new connection ; she appears to 
me to have saitisfied the whole demaiids Of that 
duty, which such circumst&,nces imposed ilpon 
her; and I must say, that if an innocent Lady 
has been betrayed into a tnarriage, which con- 
veys to her neither the character nor rights of a 
wife, I cannot upon any evidence which has been 
produced, think that the conduct of Miss Gordon 
is C^hargeable, either legally or morally, with 
having contributed to so disastrous an event. 

Little now remains fot* me but to pronourtce 
the formal sentence of the Court, and it is im* 
possible to conceal from my own observatioti the 
distress which that sentence may eventually in- 
flict upon one, or perhaps more individuals, but 
the Court must discharge its public duty, how- 
ever painful fo the feelings of others, arid possibly 
totits own; and I think I discbai^e that duty in 
pronouncing, that Miss Gordon is the legal wife 
of John William Henry Dalryiriple Esq. and 
that he, in obedience to the law, is bound to re- 
ceive her home in that character, and to treat her 
with conjugal affection, and to certify to this 
Court that he has so done, by the first Session 
of the next Term. 

END OP THE JUDGMENT. 
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S8th March, 1809. 
DAME CHARLOTTE JOHNSTONE, Wife of 
Sir John Lowther Johnstone, of Portouui Square, 
in the County of Middlesex, Baronet, aged twenty* 
tix years, a Witness produced and sworn. 

!• X O the first article of the said Libel the Deponent saith^ 
that she is the sister of Johanna Dalrymple, formerly 6or« 
don, Party in this Cause, and that in or about the month of 
March, in the year 1804, whilst the Deponent and her said 
lister were living with their father Charles Gordon, Esq. 
at his house in St. Andrew's Square, in the City of Edin^ 
burgh, in Scotland, an acquaintance commenced between the 
articulate John William Henry Dalrymple, Esq. Party in 
this Cause, (who was then a Lieutenant in his Majesty's 
Fifth Regiment of Dragoon Guards, stationed at Piershill 
Barracks, ^ar the said City of Edinburgh, in Scotland,) and 
the Deponent's said sister, by the said John William Henry 
Dalrymple visiting at the house of their said father, Charles 
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Gordon, Esq. and when such their acquaintanoe commenced, 
the said Johanna Dalrjmple, then Gordon, was a Spinster, 
Upwards of twenty-one years of age, and, as the Deponent 
believes, was free from all matrimonial contracts and en- 
gagements ; and he, the said John William Henry Dalrym- 
ple was a Bachelor, aged about nineteen years, and for 
aught the Deponent knows to the contrary, he was also free 
from all matrimonial contracts and engagements ; and a short 
time after the acquaintance of the said parties commenced 
they became extremely familiar and intimate j and there ap- 
peared to be a great flirtation between them, insomuch that 
the Deponent had no doubt but that the said John William 
Henry Dairy mple had made his addresses to the said Johanna 
Dalrymple, then Gordon, in the way of marriage, but (he De- 
ponent was kept in ignorance, by her said sister, of her hat- 
ing accepted such the courtship and addresses of the said John 
William Henry Dalrymple for some time, and when the Dc» 
ponent used to ask her said sister as to her intentions in re- 
spect to her becoming the wife of the said John William 
Henry Dalrymple, she used to laugh it offy and iiev;er give 
the Deponent a direct answer thereto. And the Deponent 
further saitB, that though, iu the month of May, in the said 
year 1804, she did not doubt from the flirtation that wa$ kept 
up between the said John William Henry Dalrymple and 
the said Johanna Dalrymple, then Gordon, (and which sKe 
sailh was carried on secretly and unknown to their respec* 
tive fathers,) that they had a Tie upon each other from some 
prorhise entered into by them, so that neither of the partie9 
could marry any other person without each othcr*s p^- 
missiont Yet the Deponent had no knowledge of the 
said Parties in this Cause having respectively sigtied and 
exchanged a written Promise of Marriage with each other at 
that time* And she further saith, that in the last weelc <^ 
the said month of May, 1804, she went from h^r sat4 
fether^s house in St. Andrew's Square, Edinburgh^ trheit 
ihe left her sister Johanna Dalrymple, then Gordon, and tl^e 
fcst of the family, to go on a vi$it at North Berwick, aii4 
did not leturn therefrom till aI)out the middle of the month 
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of June. fbUcmidg, vh^n she fQund ^c aaid ftxnilj, and» 
amoni^t them, her said sister Johanna Dalrjmple, Partjr 
in this Gadse, at her said father's country seat at Braid, about 
three mil^s from Edinburgh ; and the Deponent therefore 
knew nothing of \vhat passed between the said John Wil" 
liani Henry Oalrymple and Johanna Dalrymple, fonnerlj 
Gordon, his \rife, during the time she, the Deponent, was 
so as aforesaid absent on such visit, for the said Johanna 
Dalrjrmple did not' make the Deponent her confidante. And 
the Deponent also further saith, that she and her said sister 
Johanna Dalrymple, formerly Gordon, used to sleep together 
in their said father's house ; and that in the house at Braid 
aforesaid there was a dressing-rooni which was solely used 
l>y tb^ aaid Johanna Dalrymple, formerly Gordon, (the way 
tp which was through their said, bed room,) and there waft 
mother dressing-room which was always used by the De^ 
ponent ; and in the latter end of the month of June, and 
beginning of the month of July ^ in the said year 180i^ the 
Deponent^ from having heard it reported that the said John 
Wiiliam Henry Dalrymple had been known to go late at 
flight to the Deponent's said father's house at Braid, and 
had been seen coming therefrom early in a morning, was, on 
talking fo her aaid siliter Johanna Dalrymple, formerly Gor* 
don, on that subject, led to suspect that, from what her said 
sister sajid at tlie time, that she had sometimes concealed the 
said John William Henry Dalrymple in her said dressing* 
foom, but the Deponent never saw or heard him either go 
iatOf or come out of, the said dressing-room, and never heard 
aay noiae therein which led her to suppose he was there, 
.imd Bcrer actually knew of his being therein ; neither did she 
CTCT miss the said Johanna Dalrymple, formerly Gordon, 
firom her bed during the time she was in the habit of sleepr 
ing with the Deponent; and although the Deponent did 
vevertbeless suspect that the said John William Henry 
IMrymple had at some time, or times, (though she knew 
Mt when,) been in her said sister's dressing-room, yet the 
pepqnent never did imagine that .they had consummated, a 
VMOCtiagtt between them in the said house, or at any other 
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place, nor did the Deponent know or consider that thej the 
said John William Henry Dalrj^mple and Johanna Dah-jm* 
pie, formerly Gordon, had exchanged acknowledgnients in 
writing of their being lawful husband and wife, or had con* 
tracted or bound themselves to each other according to tht 
laws^ usages, and customs of the kingdom of Scotland in 
respect to marriages, for the Deponent never, till after thcf 
proceedings in this Cause had commenced, knew or beard 
that they the said Parties in this Cause had exchanged writ* 
ten acknowledgments of their being lawful husband and wife, 
and had consummated their marriage, but, on the contrary 
always, till very lately, conceived that they the «iid Partici 
in this Cause had merely entered into a written promise with 
each other so as to have a Tie upon each other that neither 
of them should marry another person without the consent otth/i 
other of them; and although the Deponent did very frequently 
(after she understood the said Parties had entered into such writ* 
ten promise with each othcr)in her letters to her said sister ad* 
dress her as Mrs. Dalrymple, and did also prior thereto 
call the said John William Henry Dalrymple *^ Brother 
Dal. ;'' yet she saith she only did so jocularly, and not from 
a belief at that time of their being husband and wife ; and 
even so late only as last January was twelvemonth, when 
the Deponent was in Scotland, and her sister, the said Jo* 
hanna Dalrymple, was on a visit to her at Balincreiff, near 
Edinburgh, the Deponent, in conversation with her said sis* 
ter, took occasion to ask her when she meant to become 
Mrs. Dalrymple ? to which she answered, ^^ You shall never 
see me Mrs. Dalrymple :'' or to that effect. And the De* 
ponent lastly saith, that the aforesaid acknowledgment! 
or contract of marriage, so entered into and exchanged be- 
tween them the said Parties in this Cause, was kept a se* 
cret by them, and they never appeared familiar with each 
other but when they were not in company, for when they 
were in company at the Deponent's daid ftither's house the 
same distance was observed by the said John William 
Henry Dalrymple towards the said Johanna Dalrymple^ 
formerly Gordon, as towards the Deponent, or any other 



person ; and thty were not, to the Deponent's knowledge 
g'eneralljr known as to be or considered lawful husband and 
wife, nor does she ever recollect to have heard the said Jo- 
hanna Dalrjmple, formerly Gordon, at any time call him, 
the said John William Henry Dalrymple, her husband, or 
acknowledge him as such ; but she thinks, and is prettjr 
certain, she hath heard him call her said sister his wife 
frequently ; and further to the said article she cannot de- 
pose. 

S. To the second Article of the said Libel, and to the 
Paper- writings marked No. 1 and No. 2, therein particu- 
larly pleaded and referred to, the Deponent saith that she of 
oonrse was accustomed to see her said sister Johanna Dairy m- 
|de Tery frequently write and subscribe her name in the 
course of the ^number of years they lived together, and 
thereby the Deponent became well acquainted with her said 
sister's manner and character of hand-writing and subscrip- 
tion, but she does not remember ever to have seen the said 
Jchn William Henry Dalrymple write, though she saith 
she acquired a good knowledge of his manner and character 
of hand-writing from having often, during the said year 
1804, received notes from him, and seen letters which she 
hath known to have come from hin\. And the Deponent 
baTJng now carefully viewed the said two Exhibits, marked 
No. 1 and No. 3, pleaded and referred to in the said second 
Article, and now produced and shewn to her, she saith 
that she verily believes the words ^^ & I promise the same," 
written in the said Exhibit, marked No. I, and the super- 
scription ^^ J; Gordon," thereto set and subscribed were 
and are of the proper hand-writing and subscription of her 
said sister Johanna Dalrymple, then Johanna Gordon, spin- 
ster, and from the knowledge she had as aforesaid acquired 
of the hand- writing and subscription of the said John Wil- 
liam Henry Dalrymple, Party in this Cause, she is of opinion 
and believes that the rest of the said Paper- writing, marked 
No. 1, and the name ^' J. Dalrymple," thereto set and sub- 
scribed are of the proper hand-writing and subscription 
of the said John William Henry Dalrymple, Party in thia 
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Caufte, from the great similarit j she observes ih ftueh "vrirititil 
tnd signature to his the said John William Hetiry Dalrymple'l 
hand-^vriting ; but she cannot take iipon herself to say of 
whose hand-writing the endorsement, " a sacred promise" 
is. And the Deponent having carefully viewed wid perused 
the said Paper- Writing, marked No. S, she saith that she il 
not quite so certain whether the name " J. Gordon," thcrctd 
set and subscribed, is of the hand-writing of the said Jo* 
hanna Dalrymple, formerly Gordon, or whether any part 
Of the said Paper-Writing is of her said sister's hand- 
writing, though the said signature bears some resemblafiGe 
to her manner and character of subscription ; neither can she 
with any degree of certainty say whether any part of the 
toid Exhibit, marked No. 2, is of the hand-writing of Ae 
said John William Henry Dalrymple, Party in this Cause, 
though she thinks that the two first lines thereof, and the 
date and subscription thereto, " May 28th, 1804," " J. Dal- 
rymple," bear a very strong resemblance to his manner and 
character of hand-writing and subscription ; but she hath 
hot the least doubt, and does verily believe that J. Dal* , 
rymple and J. Gordon, who appear to be Parties to the ^id 
two Exhibits, marked No. 1 and No. 2, and John William 
H^nxy Dalrymple, and. Johanna Dalrymple, his wife, ft** 
merly Johanna Gordon, spinster, the sister of the Depcmeil, 
and the Parties in this Cause, were and are the same persoHi) 
ftnd not 'divers : and further to the said article she candot de* 
pose. 

3. To the third article of the said Libel the Deponrat 
saith, that the marriage pleaded in the first article of the said 
Libel On which she is examined, to have been entered into 
between the said John William Henry Dalrymple and Jo- 
hanna Dalrymple, formerly Gordon, Parties in this Caase, 
\ras so entered into as she is certain, and also (if consnm- 
mated) was so consu^aiuated without the knowledge or privily 
JDf their respective parents, for it was kept wholly a secret 
from both families that such a marriage had been eiiteted 
into, and further to said article she cannot depose, ^ave thM 
jtite said Johannt Dalrymple, formerly Gordon, continue 
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fthd resided at the house ^Charles Gordon, Esq. her fathetj 
and passed under her maiden name of Gordon, till the pro* 
eeedings in this Cause were commenced; and further sht 
cannot depose. 

4. To the fourth article of the said Libel the Disponent 
saitfa, that she well remembers the said John William Henr/ 
Dairy mple went to join his regiment at Dunbar in Scotland , 
soon after or about the time the marriage in question in this 
Cjause is pleaded to have been entered into between the parties 
therein, after which time the Deponent had reason to suspect 
that a corriespondence was kept up between them, the said 
parties in this Cause ; but her said sister being very secret 
with the Deponent, in respect thereto she cannot further ds- 
pose to the said article. 

5. To the fifth article of the said Libel, and to the several 
exhibits therein pleaded and referred tOj the Deponent kno#s 
not to depose. 

6. To the sixth article of the isaid Libel the Deponent 
saith, she knows not to depose save that one day happening 
as she believes, sometime about the time pleaded, (though 
she can by no means remember the time or place, when or 
where the circnmstance now about to be deposed of by her 
took place) she, the Deponent, being with her sister the 
iaid Johanna Dalrymple, formerly Gordon, alone (whom 
the Deponent did not then consider as married) a paper* 
iHriting was produced by her said sister, who read the 
sane, to the Deponent, by which the Deponent understood 
that the said John William Henry Dalrymple, and the De« 
poBieat's said Blister^ had entered into such an engagement 
that they had a Tie upon each other, so that neither of them 
Maid marry any other person without the consent of the other 
of them € but the Deponent did not consider from what she 
heard read as aforesaid, that it was an acknowledgment or 
decUMtiOR of a marriage between them the said Partiesjn 
jdris CauMe rand she further saith that at the time now deposed^ 
af^ her said sister, Johanna Dalrymple, Party in this Carusej 
UM. ibt Deponent that she wished her to be a witness to 
what Mr. Dalrymple had written (meaning the paper writing 
wlAA Jbe had ^st thpn read tp the De^otianl) and t^d^ed 
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the Deponent if she had any objection to sign such paper as 
a witness ; to which the Deponent replied that she had not 
the least objection to do so if it could be of any service to her 
and her said sister, saybg, she wished the Deponent to sign 
it to keep him (meaning the said John William Henry Dal- 
lymple, Party in this Cause) to his word ; the Deponent there- 
upon replied, that if he required that to keep him to his word 
he was not worth having : but the said Johanna Dairy mple 
continuing to urge the Deponent to sign such paper-writing 
as a witness, and saying it would be doing her a favour to 
sign the same as a witness, she, the Deponent, accordingly 
did so, although she did not see the same written or signed 
together by either of the parties therein mentioned : and 
further she cannot depose. 

7. To the seventli article of the said Libel and to the 
Paper Writings or Exhibits, marked No. 10, and No. U, 
to the said Libel annexed, and in the said seventh article, 
particularly pleaded and referred to, the same having been 
now produced and shewn to and carefully viewed and 
perused by the Deponent, she saith that the name and 
word ^^ Witness, Charlotte Gordon," appearing subscribed 
and written at die bottom of the said Exhibit, marked 
No. 10, is of her the Deponent's own proper hand-writing 
and subscription, and she knows the same thereby to be 
the very same Paper writing by her deposed of in her depo* 
sition to the sixth article of the said Libel, which paper- 
writing, except what the T)eponent so as aforesaid wrote 
thereon, she supposes and believes is all of the proper hand- 
writing of the said John William Henry Dalrymple, Party 
in this Cause ; but she cannot take upon herself to say of 
whose hand-writing the said Exhibit, No. 11 is. And she. 
lastly saith, that she hath not a doubt, but does verily be- 
lieve that John William Henry Dalrymple and Johanna 
Gordon, who appear to have been Parties to the said Exhibit, 
marked No. 10 ; and John William Henry Dalrymple, and 
Johanna Dalrymple, formerly Gordon, his wife, the Parties 
in this Cause were and are the same persons, and not divert: 
and further she cannot depose. 

^. To the eighth article of the said Libel ,the Deponent 



IX 

saitb, that she remembers the said John William Henry 
Dalrymple left Scotland with his father, General William 
Dalrjrmple, in the month of July, in the said year 1804, 
or thereabouts, and came to England, and continued to 
lire and reside there till about the month of July, 1805, 
when he went to Malta; and the Deponent having, in 
the month of January, in the said year 1805, married her 
present husband, came also to lire in England, and in the 
course of the time between her so coming to live in England 
and the said month of July, when the said John William 
Henry Dairy mple went to Malta, she saw him once or 
twice in her own house, but she hath no knowledge of 
his having written the letters mentioned and alluded to 
in the said article to her the Deponent's said sister, Jo- 
hanna Dalrymple, formerly Gordon: and further to the 
•aid article she cannot depose. 

9, To the ninth article of the said Libel and to the seve- 
ral EjLhibits therein pleaded and referred to, the Deponent 
cannot depose. 

10. To the tenth article of the said Libel, and to the 
Paper Writings or Exhibits, marked No. 3, No. 4, No. 5, 
No. 6, No. 7, No. 8, No. 9, No. 12, No. IS, No. 14, 
and No. .15, which are particularly pleaded and exhibited 
in the 4th, 5th, 8th, and 9th articles of the Libel, on 
which she is now examined, which said Exhibits purport 
to be notes and letters, and have now been produced and 
shewn to and carefully viewed "and perused by the De- 
ponent. She saith she is of opinion, and believes that 
the initial letters « J. D." to the said Exhibits, No. 3, 
No. 4, No. 5, No. 6, No. 7, No. 8, and No. 9, the 
initial letter " D." to the said Exhibit, No. 12, and the 
initials <^ J. D." to the said Exhibits, No. 13, and No. 
14 and 15, and the superscriptions thereon were and are 
respectively of the proper hand-writing and subscription 
of the said John William Henry Dalrymple, Party in 
this Cause. And that by the words ^^ My dearest sweet 
wife," *^ My dearest sweet love," " My beloved wife," 
And such like, as well as various other expressions con- 
tatiaed in the said letters, was meant and intended, the 



said Johanna Dalrymplc, his wife, the Patty in this Cause, 
and that John William Henry Dalrymple, who wrote, anb- 
' scribed, superscribed, and sent the said letters, and Jobanim 
Dalrymple, to whom the same were addressed, under het 
maiden name of Gordon, and John William Henry Di4* 
rymple, and Johanna Dalrymple, his Wife, the Parties ih 
this Cause, were and are the same persons, and not dirers: 
and further she cannot depose. 

CHARLOTTE JOHNSTONE. 

SOth March, 1809, 

Repeated and acknowledged before 
Dr. Ogilvie, Surrogate. 

Pres. Mark Morlet, 
Notary Public. 
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Oa the Libel and Exhibits given onbehalf of Mrs* 

Dalrymple. 



22d April, 1809. 
SAMUEL HAWlflNS, of Findon, in the County of 
Sussex, Esq. aged forty-nine years and upwards^ 
a Witness produced and sworn. 

2. TO the second article of the said Libel, and to the 
paper writings or exhibits marked No. L and No. 2. therein 
pleaded and referred to, and now produced and shewn to 
the Deponent, he saith, that he hath been well acquainted 
with the articulate John William Henry Dalrymple, Party 
in this Cause, from the month of August or September 1800, 
to the present time^ and hath during that time frequently 
seen him write and subscribe his name ; and hath also te- 
ceiv^d many letters from him, whereby the Deponent halli 
become wcH acquainted* with hit itiamier and chariMA^ (X 



hand'^^l'itiiig and subscription. And haying now carefully 
viewed and perused the Paper-writing or Exhibit marked 
No. 1. and the endorsement thereon of the words '^ A Sacred 
ProndBe," he saith, that he can and does, without the least 
doubt or hesitation, depose, that he verily and in his con«- 
^cience believes the words " I do hereby promise to marry 
you as soon as it is in my power, and never marry another;" 
^nd also the name ^^ J. Dalrymple," written and subscribed 
in the .said Exhibit, marked No. 1. were and are all of the 
firoper himd-writing and isubscription of the aforesaid John 
William Henry Dalrymple, Party in this Cause. And he 
furth^ saith, that soon after the commencement of his ac* 
quaintance with the said John William Henry Dalrymple, 
he the Deponent had occasion to correspond with the arti* 
culate Johanna Dalrymple, formerly Gordon, also Party in 
- this Cause ; and in consequence thereof the Deponent re* 
ceived a great many letters from her, written and dated from 
Scotland, between the latter end of the said year 1806, and 
the end of January last past; the last letter he received from 
her, being dated the 28th of January, 1809, in all of which 
letters she subscribed herself " J. Gordon," to the best of the 
Deponent^s recollection, excepting in her said letter, in which 
she subscribed herself " J. Dalrymple," and the Deponent 
invariably addressed her as Miss Gordon, excepting' his 
reply to her said last letter, ^hich he addressed to her as 
•* Mrs. Dalrymple," and by his so receiving many letters 
from the said Johanna Dalrymple, formerly Gordon, he 
thereby became well acquainted with her manner and cha* 
tacter of hand-writing and subscription^ though he never 
saw her write. And the Deponent having now again care* 
fully and attentively viewed and perused the said Paper 
Writing or Exhibit, markied No. 1. and having compared 
leme of the said letters, which he as aforesaid received from 
the tsaid Johanna Dalrjmple, formerly Gordon, with the 
^ords " and I promise the same," and also with the name 
« J. <5ordon," written in and subscribed to the said Exhibit 
No* 1. he saith, that he hath not the least doubt, but d6eS 
tctily believe that the said recited words and signature, 
were atid toe hf the proper hand"- writing and suhscriptioa tif 
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the same person I ivho so as aforesaid^ corresponded tvilh thfi 
Deponent, and subscribed herself ^^ J. Gordon," and after* 
vrards " J. Dalrymple,"* and whom he also believes, to be 
the identical Johanna Dalrymple, formerly Gordon, the 
Party promoting this Cause ; but he cannot take upon him- 
self to depose of whose hand-writing the said endorsement 
^' A Sacred Promise" is. And the Deponent Jiaving now 
carefully viewed and perused the said Paper Writing, marked 
No. 2. he saitb, that he does also, without the least doubt 
or hesitation depose, that the words '^ 1 hereby declare, that 
Johanna Gordon is my lawful Wife, May 28th, 1804,*' 
and the name '^ J. Dalrymple," thereto set and subscribed ; 
and also the three words " and I hereby" conmiencing the 
next sentence in the said exhibit, were, and are, as he verilj 
and in his conscience believes, of the proper hand-writing 
j^nd subscription of the aforesaid John William Henry Dai- 
ry mple, Party in this Cause, and that the remaining part of 
the said sentence, contained iu the following words, *^ Ac- 
knowledge John Dalrymple as my lawful Husband," and 
the name "J. Gordon," set and subscribed thereto, were, 
and are of the proper handwriting and subscription of the 
same person, who as aforesaid corresponded with the De- 
ponent, and subscribed herself " J. Gordon," and afterwards 
" J. Dalrymple,'* and whom he believes to be the articulate 
Johanna Dalrymple, formerly Gordon, the Party promoting 
this Cause ; and he does therefore verily believe, that J. Dal* 
rymple and J. Gordon, who were Parties to, and wrote and 
signed the said two Exhibits, marked No. I, and No. 2, 
and John William Henry Dalrymple, and Johanna Dal^ 
rymple, formerly Gordon, Parties in this Cause, were and 
are the same persons and not divers. And further he cannot 
depose to the said Article. 

7. To the seventh article of the said Libel, and to the 
P^per Writings or Exhibits, marked No, 10, and No. 11, 
therein pleaded and referred ioy and now produced and 
shewn to the Deponent, he saiih, that having attentively 
viewed and perused the said Exhibit, marked No. 10, he 
hath not the least doubt, but does verily believe, that the 
whole body, series, and contents of the said exhibit, ^nd kh9 
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the name ^^ J. W. H. I>alrjinple/' thereto set and sub- 
scribed, were and are all of the j)roper hand-writing and 
subscription of the aforesaid John William Henry Dal- 
rymple, Party in this Cause, excepting the names and words 
** J. Gordon," now *^ J, Dalrymple," appearing subscribed 
Ht the end of the said exhibit, and also excepting the name 
and word " Witriess Charlotte Gordon," written at the foot 
or bottom of the said exhibit, which said names and word 
"J. Gordon," now "J Dalrymple," he verily believes to 
be, and he hath no doubt were, and are of the proper hand- 
writing and subscription of the aforesaid Johanna Dal- 
rymple, Party in this Cause, formerly Gordon, who cor- 
responded with the Deponent, in the manner hereinbefore set 
forth. And the Deponent having also attentively viewed the 
initials " J. D." and ^* J. G." subscribed to the Exhibit or 
Envelope, marked No, II, he saith, he dotli verily, and in 
his conscience believe the said initial letters ^^ J. D." to be 
of the proper hand-writing and subscription of the aforesaid 
John William Henry Dalrymple, Party in this Cause ; 
and that the said initial letters " J. G." are of the proper 
hand-writing and subscription of the aforesaid Johanna Dal- 
rymple, formerly Gordon, Party in this Cause, who corres- 
ponded with the Deponent, in the manner hereinbefore set 
forth, under the name of " X Gordon," and afterwards of 
"J. Dalrymple," and the Deponent hath not the least doubt, 
but does verily believe that John William Henry Dal- 
rymple, .and Johanna Dalrymple, formerly Gordon, Tvho 
were Parties to the said Exhibits, marked No. }0, and sub- 
scribed the same, and set their initials to the said Exhibit 
or Envelope, marked No. 11, and John William Henry 
Dalrymple, and Johanna Dalrymple, formerly Gordon, 
Parties in this Cause, were, and are the same persons and 
aot divers. And further to the said Article he cannot 
depose. 

10th. To the tenth article of the said Libel the Deponent 
•aith, ftiat having now attentively viewed and perused the 
several Exhibits annexed to the said Libel, marked No. 5, 
No. 4, No. 5, No. e, No. 7, No. 8, No. 9, No. 12, 



Nb. 15, No. 14, and No. 15, particularly pleaded and re- 
ferred to in the said article, the same having been now pro« 
duced and shewn to the Deponent, he saith, that he hath 
not the least doubt, but docs verily, and in his conscience 
believe, that the whole body, series, and contents of the said 
several Exhibits, and the initial letters " J. D" to the 
said Exhibits, No. 3, No. 4, No, 5, No. 6, No. 7, No. 8, 
and No. 9, the initial letter " D." to the said Exhibit, 
No. 12, the initial letters ''J. D" to the said Exhibits, No. 13, 
No. 14^andNo. 15, and the several superscriptions thereon were 
and arc respectively of the proper hand -writing and subscrip- 
tion of the said John William Henry Dalrymplc, Party in this 
Cause, and that by the words '' My dearest sweot wife," 
** My dearest sweet love," " My beloved wife," and such 
like, as well as various other expressions contaioed in the 
said letters was meant and intended, the said Johanna Dil- 
irymple, formerly Gordon, Party in this Cause* And also 
that John William Henry Dalrymplc, who wrote, sab« 
scribed, and superscribed, the said letters, and Johanna 
Dalrymplc, to whom the same were addressed, under her 
maiden name of Gordon, and John William Henry Dal« 
rymple, and Johanna Dalrymplc, formerly Gordon, tl|e 
. Parties in this Cause, were and are the same persons, and 
not divers : and further he cannot depose. 

SAMUEI. HAWKINS, 

Same Day. 

Repeated and acknowledged before 
Dr. Ogilvie, Surrogate. 

Pres. Mark Morley, 
Notary Public. 
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the LiBELai^d Exhibits given on behalf of Mrs. 

Dalrymple, 



1st May, 1809. 

ALEXAN DJ^R BRYANT, Clerk to Messrs. Thomas 
Coutts and Company, Bankers, in the Strand, in the 
Countyof Middlesex, aged thirty years and upwards, 
a Witness produced and sworn. 

• TO the second article of the said Libel, and to the 
)cr- Writings or Exhibits, marked No. 1, and No. 2, 
€xed to the said Libel, and now produced and shewn 
the Deponent y he saith, he is a Clerk in the House of 
ssrs. Thomas Coutts and Company, Bankers, in the 
and) and hath so been for about seven years, come next 
le, and he came first to know the articulate John Wil- 
a Henry Dalrymple, Party in this Cause, about three 
four years ago, , (according to the best of his recoUec- 
H as to time) by seeing him come to the banking-house 
iHe said Messrs. Thomas Coutts and Company, upon 
tiness ; and afterwards many letters came from him written 
m Germany to the said banking-house, which the Depo* 
It knows were answered; and that such answers were 
bessed to him, the said John William Henry Dalrymple, 
Grermany : and he further saith, that about a year ago 
well as he is now able to Recollect the time) the said John 
iUiam Henry Dalrymple, having returned from Germany, 
aune in the habit of coming to the said banking-houie, 
len he wanted money, and hath from that time, down 
the present time, been in the habit of so doing, and at 
ch time he always signs drafts for the money he so draws 
Lt at the said house of Messrs. Thomas Coutts and Company, 
liQ are his bankers ; and the Deponent is the person to whom 
le said John WUUam Henry Dalrymple hath been in the 
e&eral habit of coming to on, those occasions. And he, the 
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JDeponenf, hath thereby had occasion to see the said Jolin 
William Henry Dalrymple sign his name to drafts so fre- 
quently, that he hath thereby and by seeing the aforesaid^ 
^ correspondence of him the said John William Henry Dal- 
rymple with the said house, whilst he remained in Ger- 
many as aforesaid, become perfectly well acquainted with 
the maijiner and character of hand-writing and subscription 
of him the said John William Henry Dalrymple, and hav- 
ing now carefully and attentively viewed and perused the 
said two Exhibits, marked No. 1, and No. 2, the Deponent 
saitli., that he hath not the least doubt, but does verily, and in 
his conscience believe, that the words *^ I do hereby promise 
to marry you as soon as it is in my power, and never marry 
another/* contained in the said Exhibit, marked No. 1, 
and the name '^ J. Dalrymple," thereto subscribed, and also 
the words and figures " 1 hereby declare that Johanna Gor- 
don is my lawful wife, May 28th, 1804," the. subscrip- 
tion, *' J. Dalrymple," and the further words, *^ and I 
hereby acknowledge John Dalrymple as my lawful husband,** 
contained in the said Exhibit, marked No. 3, were and 
are of the proper hand-writing and subscription of him the 
aforesaid John William Henry Dalrymple, whom the De- 
ponent knows to be the Party in this Cause, and that John 
William Henry Dalrymple, who was a party to and signed 
the said two Exhibits, and John William Henry Dalrymple, 
Party in this Cause, herein before deposed of, was and is 
cue and the same person. And further to the said article he 
cannot depose. 

7. To t^e seventh article of the said Libel, and to the 
Paper- Writings, or Exhibits, marked No. 10, and No. II, to 
the said Libel annexed, and in the said seventh article par- 
ticularly pleaded and referred to, the same having been 
now produced and shewn to, and carefully viewed and pe* 
rused by the Deponent, he saith, tliat he does verily, and in 
his conscience believe, that the whole body, series, and con- 
tents of the said Paper- Writing, or Exhibit, marked No; \% 
and the name " J. W. H. Dalrymple," thereto subscribed, 
to be all of tbe proper hand-writing and subscription oi^ 
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tlie aforesaid John WiHiara HenrjF Dalrjrmple, Party ia 
this Cause, the person of whom the Deponent hath herein? 
before particularly deposed of, excepting the name " J. Gor- 
don," and the word " now" subscribed and written atth« 
^ bottom of the said Exhibit, and also except the name and 
word ** Witness, Charlotte Gordon," written under it, which 
he does not believe to be of the haad^WJitittg .of him the 
said John William Henry Dalrympk, find fcno^s not of 
whose hand- writing the said two names and words are, nor 
can he take upon himself to depose of whose hand-writing 
the said Exhibit, No. 1 1, or of any part thereof, or of the 
initial letters ^^ J. D." or <^ J, G." subscribed thereto, is or 
are, but has no doubt but that John William Henry Dal* 
rympie, who was a Party to the said exhibit, maked No. 10, 
and John W illiam Henry Dalryraple, Party in this Cause, 
hereinbefore particularly deposed of, was and is one and the 
same pierson, and not divers $ and further he cannot depose to 
the said article.. 

10. To the tenth article of the said Libel, and to the 
Paper- Writings, or Exhibits, marked No. 3, No. 4, No. 5, 
No. 6, No, 7, No. 8, No. 9, No. 12, No. 13, No. -14, and 
No. 1^, tQ the said Libel annexed, and in the fourth, fifth, 
(eighth, and ninth articl^es of the said Libel, particularly 
pleaded and exhibited, the same having boca noiir produced 
and shewn to the Deponent, and lie having carefully and at# 
fentively viewed and perused the same, th/e Deponent saith, 
that he hath npt a doubt, but does verily and i^ his ispnscience 
Mlieve, ^the T^hoje body aeries and contents of the sai4 seve* 
nl Exhibits, numbered as aforesaid, and the ifiiitjal letteifi 
^« J. D." tatfeesaid Exhibits, No. 3, No, 4, I^o. 5, No. 7, 
No. 8,An4 No. 9, the' initial let^ '^ D." to tl»e said JExhibits^ 
^o.;12, liTo. 14, and No. 15, and the initial tettew " J. D.'^ 
io the 9aid Ei^hibit, No. 13, and tljie ;«upersGriptioasjth^reQn9 
(were and aiFe re#p^lively of the j»roper hi^nd- writing. and 
sobsc]:iptioii of the s^id John William fleniry .Dalrympkly 
Sartor ia Hthis Cause, iheieii^biofore particularly deposed of, 
jmd that/the s^id J^hn WiUi^^^ Henry Dlalrymple, who 30 
/mrote, 9uI:^orii^, sHpc^rscribed^ and s^t the. said .letteirs,;and 
John William Henry Dalrymple, Party In this Cause, was 



xvm 

and b one ftnd the same person, and not divers ubat further 
to the said article he cannot depose. 

ALEX. BRYANT. 

Same daj, 

Repeated and acknowledged before 
Dr. OoiLviE, Surrogate. 

Pres. MarkMorlet^ 
Notary Public. 






On the Libel and Exhibits given on behalf of 

Mrs. Dalrymple. 



6th May, 1809. 

The Most Noble ALEXANDER, DUKE OF 
GORDON, of New Norfolk Street, Park Lane, in 
the County of Middlesex, aged sixty-five yean, 
a Witness produced and sworn. 

2. TO the second Article of the said Libel, and io the 
Paper Writings marked No. 1, and No. 2, therein pleaded 
and referred to, and now produced and shewn to theDe* 
ponent, he saith, that he hath been on terms of great in* 
£imacy with the family of the articulate Johanna Gordoa 
(in the said Libel called Johanna Dalrymple), for many 
years, and hath known and been acquainted with the. said 
Johanna Gordon from her childhood, and hath frequentlj 
received yisits from her, with her father and others of her 
family, at his, this Deponents's seat, called Gordon Castle, 
in Scotland ; and hath also been on visits to her father, and 
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htCih there beeu in company if ith her, and in the coarse of 
8ucb his knowledge of, and acquaintance with her the 
said Johanna Gordon, he often saw her write and subscribe 
her name, and thereby became well acquainted with her 
manner and character of hand-writing and subscription, and 
having now attentively viewed and perused the said two 
Paper Writings, marked No. 1 and No. 2, he saith, he 
hath not the lea^t doubt, but does verily, and in his con* ^ 
science believe that the words " & I promise the same,*^ 
contained in the said Exhibit marked No. 1, and the name, 
^' J. Gordon," thereto subscribed, and also the words, " And 
I hereby acknowledge , John Dairy mple as my lawful hus* 
band,'' contained in the said Paper Writing or Exhibit,* 
marked No. 2, and the name, " J. Gordon" thereto sub- 
scribed, were and axe of the proper hand-writing and 
subscription of the aforesaid Johanna Gordon, in the said 
, Libel called Johanna Dalrymple, by him the Deponent 
hereinbefore deposed of, but he cannot take upon himself 
to depose of whose hand- writing the other parts of the said 
two Paper Writings, or Exhibits are, but he saith, that 
he is well satisfied in his own mijid that Johanna Gordon, 
who was a party to, and ^signed ^e said two Paper 
Writings, marked No. I, and No. 2, and Johanna Gor* 
don by him the Deponent hereinbefore deposed of, whom 
he knows to be one of the Parties in this Cau^e by the 
name of Johanna Dalrymple, wife of the articulate John 
William Henry Dalrymple, was and is one and the same 
person, and not divers ; and further he cannot depose to 
the said Article. 

7. To the seventh Article of the said Libel, and to the 
Paper Writings, or Exhibits, marked No, 10, and No. 11, 
therein pleaded and referred to, and now produced ;and 
shewn to the Deponent, he having carefully iriewed and pe* 
rased the same, he saith, that he hath not the least doubt, 
Init does verily and in his conscience, believe that the name 
imd word, ^^ J. Gordon,'* (now) J. Dalrymple, set and 
rabscribed to the said Paper Writing, or Exhibit, marked 
Ko. 10^ wer0 and are of the proper baxul«writing and tub* 

c2 
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scrtption of the aforesaid Johanna Gordon, hy him the De% 
ponent hereinbefore deposed of, and who is in the said Libel 
called Johanna Dabymple ; but he cannot take upon hunself 
to depose to the hand-writing of the other parts of the said 
Pftper Writing, or Exhibit, or of any part of the said Paper 
Writing, or Exhibit, marked No. IS. And the Deponent 
lastlj saith, that from circumstances which ha ve^come to hit 

Knowledge he hath not the least doubt, but does verily he- 

liere that Johanna Gordon, now Dairy mple, who was a 

pKtty tOf and sign<^d the said Paper Writing, or Exhibit, 

tnarked No, 10, and Johanna Gordon, by him, the Depo-. 

nent, hereinbefore deposed of, and who is one of the Partiei 

in this Cause, by the name of Johanna Dalrymple, wife 

of John William Henry Dalrymple, was and is one and 

Vhe same person^ and not divers; and further he cannot 

Tiepose* 

GORI!K)N. 
Same day, 

|lepeated and acknowledged befone 
* Dr. Stoddart, Surrogate. 

Pres. Mark Morlet, 
Rotary Public. 



On- the Libel and Exhibits given oo behalf of Mn^ 

Dalrymple. 



7th June, 1809. 
^HE HONOURABLE HENRY ERSKINE, of Am- 
mbndell. Advocate, aged abqut sixty-two years, a Witness 
^produced and sworn, deposets a^d says, That he has piacr 
itijsed as an Advoc9.te in the supreme Court of Session^ ig 
^cbtland, since 1768, and Oiat he has formerly held the sir 
' tuaticms of his Majes^'s Advocate for Scotland^ and Dean of 



XXI 

thePnttXiy of* Advocates ; and further/ to the IlthArtick 
of the said Libel he deposes and sayd, that he has attentively 
perused and considered the several Exhibits annexed to th^ 
Libel^ and that, by the Law of Scotland, marriage is 
merely a civil contract, and may be validly and effectually 
entered into without the intervention of any religious cex^ 
mony in any of the three following ways : 

L By a promise of marriage given in writing, or proved 
by a reference to the oath of party followed by a copula. 

S. By a solemn and deliberate mutual declaration ex* 
changed between a man and a woman, either verbally, or in 
writing, expressed per verba de prcesentiy bearing that the 
parties consent to take each other for husband and wife, a 
marriage may be formed without any copula, cohabitation, 
or celebration in facie ecclesias* 

S. Marriage may be established by public cohabitation as 
man and wife alone. That such being the Law of Scotland, 
the said exhibits annexed to the libel, are, in thel)eponent*« 
opinion, sufficient to establii^ a legal and effectual. miff« 
riage between the Plaintiff and the Defendant in the said 
Causey independently of any actual celebration, copula, or 
cdiabitation, as man and wife. 

HENRY ERSKINE. 



The same Witness examined on the Interrogatories 
given on behalf of John William Henry Dalrymple, 
the oiher Party in this Cause. 
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). To the first of the said Interrogatories this Respondeat 
msmenih and saith, that he believes that there is no country 
to be found, the Law of which, on any particular subject 
hm net been liable to variations ; but the principles of the 
Law of S<)otlmd, in regard to the validity of marriage bat* 
ahray s lieen vubstaititialiy the same as already deposed to ; he 
ceoMifat tlM^t aay appiirQiit diaci^paac^ 



in the docMonft of the court, atises n6f frbm an;^ difficuTtjr af 
to tbe principles but the application of them to the facts of 
particular cases as amounting, or not amounting, in the 
opinion of the court to that solemn and deliberate colisent 
necessary to constitute marriage, and which, when proved 
to have been adhibited, has uniformly been adjudged stfffi* 
cient per se to constitute a legal marriage. 

2, To the second of the said Interrogatories this He- 
speffident answereth and said. That he collects, or ascertainsy 
the Law of Scotland, regarding the validity of marriages not 
regularly celebrated, or performed, from the writings of the 
different authors on its Law, and the train of decisions of its 
Courts ; upon these he forms his opinion what is the precise 
Law of Scotland at the present day^to which he has already 
deposed. 

3^ To the third of the said Interrogatories this Respond- 
ent answereth and saith, that there certainly is a material 
difference between the legal effects of an irrevocable obliga- 
tion de futuro to marry, and an actual marruige (whether 
constituted by cekbration in facie ecdenoe^ or by an express 
consent de prasseniiy) which last he has already said is 
equivalent to actual celebration, A promise of marriage, 
followed by a copula, is just as effectual to produce 
marriage as actual celebration, or a declaration of consent 
de prcesenti ; but as a copula cannot, like a written promise 
of marriage, be proved without the testimony of witnesses^ 
a process at law is necessary to establish a marriage of this 
description where one of the parties denies its existence* 
In this respect, a promise and subsequent copula differfrom a 
solemn mutual declaration of consent de prcesentiy which 
requires nothing more to complete it, though, were one of 
the parties to desert, a process of adherence might be< ne- 
cessary, which it would equally be, had a marriage beea 
celebrated In facie ecclesite. 

^ 4. In answer to the fourth of the said Interrogatori^, this 
Respondent aoswereth and saith. That he conceives this 
question to be already sufficiently answered. Where a oifts 
biiidi^ himself irrevocably by an obligation de fiUurQ to 
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marry, and no copula follows, then, certainly the woman, 
and even the man, may marry a different person, because 
it is the copula alone that bars the party who gives the pro* 
mise from resiling. The same would be the case with 
mutual promises of marriage de futuro interchanged, but 
without consummation. 

5. In answer to the 5th of the said Interrogatories this Re* 
spondent answereth and saith, That presuming the Interro* 
gatory to apply to a promise of marriage not followed by a 
copula, such promise may, at any time,- be made the ground 
of a declarator of marriage, unless the party giving the pro- 
mise shall in the mean time have married afiother woman^ 
which, as I already said, he may validly do, notwithstand- 
ing the previous promise. It would be otherwise, if, instead 
of a promise de futuro^ a man and woman had made mu- 
tual declarations of consent de prcesentiy for this, whether fol- 
lowed by a copula or not, would have constituted a mar- 
riage, as effectually as celebration in facii: ecclesice. 

6. To the dth of the said Interrogatories, this Respondent 
answereth and saith, That a promise of marriage, given in 
Scotland, followed by a copula, would not be affected by 
the man's going to England, instead of remaining in Scot- 
land ; The question, whether if a man who has given a 
promise of marriage, and consummated in Scotland, should 
afterwards marry 'another woman, no action having pre*' 
sently been brought against him, on the previous promise 
and copula, such marriage would be good, may admit of 
doubt, though there could have been none, if instead 
of a promise de futuro by the man to the woman, there 
had been mutual declarations of consent, de prassenti. It it 
in this, that the difference between the one mode of consti- 
tuting marriage by the law of Scotland, and the other 
chiefly consists. At the same time, the Deponent knows of 
no case where a marriage made by a man, with one woman, 
after he had given a promise of marriage to another woman, 
followed by a copula, was found to be good , though he considers 
that the principle, recognized in a case observed by Lord Stair, 
SIst January, 1665, Baptic contra Barclay, would support 



^ 



XXIV 

the general proposition, tfaat Ihotigh a promise of miurri^ 
and copula entitles the woman to have the marriage declared^ 
yet it has not the same effect as a formal marriage, in all 
respects, though, not that it might be defeated by the min's 
marrying another woman in facie ecclesice^ before a decree of 
declarator was obtained against him. But this Respondeat 
saith, that where the marriage is constituted by mutuaf 
declarations de procsenli^ every consequence must follow 
equally as from the most formal marriages, and, therefore, 
that a marriage with another person afterwards entered intO' 
hy either of the parties, would be null, though no declarator 
bad been pTeviomsly obtained ; and whether such subsequent 
marriage took place in Scotland or England, or the party 
contracting it was a- Scotsman, or a domiciled Engli3hmao, 
m postsessed dr not possessed of any property or effects is 
Scotland. 

. 7r In answer to the seventh of the said Interrogatories this 
Respondent answereth and saith. That if a man gives adecla-^ 
ration in writing to a woman, whereby he declares her to be 
bis lawfidwife, such a declaration constitutes a lawful mar-^ 
riage,* a^d not merely an obligation to marry. 

8. In answer to the eighth of said Interrogatories, this 
.Respondent answeretb and saith, that such a doclaration 
itk writing, per sty renders the marriage complete ; and that 
ihecopula being before or after the declaration, can have no 
effect on the validity of the marriage^ 

9. In answer to the ninth of said Interrogatories, this 
Respondent answereth and saith. That if a man gives a 
writing to a wdman, acknowledging that he is her hus" 
:]baiid, and the two parties correspond with each other in 
triiting, calling each other husband and wife, this wilt 
eonstitiite a marriage, and not merely an ofa^igatioa t^ 
marry; 

10. In answer to the 10th of said Interrogatories, this Re^ 
ftpcmdent answereth and saith. That the essence of the consent, 
by which alone marriage is constituted by the law of Scot^ 
tend, is ite being made seriously and deliberately animo con* 
trahtndi fntUrimontum. It is competent therefore to adduor 
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in eridence anj circumstances in the mutual conduct of th« 
Pities demonstrative that there was something intended bjr 
them when the dechirations were given, different from a seriouv 
intention to contract marriage. But where the words, in 
which the declarations are conceived arc clear and unam« 
biguottS) the Case must be made out by facts, "completely 
probative of a contrary intention on the part of both the man 
And woman. In the Case of More, contra M^Innes, 20th Dec. 
1781, the House of Lords reversed a decision of the Court 
of Session, which had declared a marriage founded on a writ- 
ten declaration by a man to a woman. But that most honour- 
able House proceeded on an opinion that there was evidence 
to shew that the declaration had been given and accepted 
of for a different purpose from that of constituting marriage* 
The same was the ground of judgment in the House of Lords, 
in the Case of Taylor, contra Kello, 16th Feb. 1786. But in 
neither of these Cases was there any doubt expressed by the 
Noble Lord, who delivered the opinion of the House, that the 
written declarations would have been sufficient to constitute 
marriage, if appearing to have been given eo intuitu^ Further, 
this Hespondent saith, that he does not conceive that mere ex-« 
piessions of fear by the one party of being deserted by the 
other, or a desire to be married m facie ecclesicej though 
expressed by both, would, according to the law of Scotland, 
have the eflfect to prevent a previous written declaration of 
consent de prassenti^ from establishing a marriage. 

HENRY ERSKINE. 



The same Witness examined on the additional Inter- 
rogatories given on behalf of John William Henry 
Dalrymple, the other Party in this Cause. 

1, S. To the first and second of the said additional Inter- 
fogatories, this Respondent answereth and saith, that he con- 
ceives that what he formerly deposed, in answer to the second 
W tbe 9rif ioal Interrogatories, aff[>rds a sufficientanswer to 
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both these additional Interrogatories. Sir Thomas Crai^v 
and Lord Stair* arc two of the authors, on whoseauthoritjhe 
forms his opinion, and he believes tlieir opinions to be equally 
agreeable to the law of Scotland, at the time these authon 
wrote, and to the law of Scotland as it now stands. He knowii^ 
of no change that has taken place on the general principles 
of law as laid down by those learned authors, though in ap- , 
ply in «: them to different Cases, there may have hccn arariety 
of opinions amongst the judges, as there necessarily will be. 
among judges as well as jurymen in circumstiintiatc cases^ 
where the doubt is as to the fact and not as to the law. 

S. To the third of the said additional Interrogatories, this 
Respondent answereth and saith. That hc-conceives thte dc» 
cision in the Case of Pennycook and Grinton^ coutra 
Grinton and Graite, I5th Dec. 1752, to have been agreeable 
to the principle laid down by Sir Thomas Craig and Lord 
Stair ; That was certainly a case attended with very peculiar 
circumstances, but consonant with these legal authorities, 
it could not have been otherwise decided unless the Court on 
considering tlie evidence, had been of opinibn that the con- 
duct of the pursuer aflbrded evidence that the promises upon 
which she founded, were not of that serious and deliberate 
nature as when joined with a subsequent copula to forma 
consent de prfesenti^ which is the principle on which Lord 
Stair holds a copula j following a promise to constitute a mar- 
riage, in the same way as a consent de prcesentiy or actual 
celebration. 

4. To the fourtli of said additionalInterrogatories,thisRc- 
spondent answereth and saith. That he knows of no case de- 
cided by the Commissaries, since that last mentioned^ where 
precisely similar circumstances occurred; that he has already 
noticed in his former deposition, the cases of More, contra 
M^Innrs, and Taylor, contra Kello, where the House of Lords 
differed from the Court of Sessions as to the suificiencj of the 
evidence of consent to constitute marriage ; but he repeats 
that in those cases the judgments were reversed solely on ihii 
ground, that the learned judge who decided was of opinioflr 
in point of fact, that the written declarations had not been 
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gTsnted with a vievr to constitute a marriage, but for diflbrent 
purposes. That the judgment of the Court of Session and the 
House of L(wd8 therefore were equally consistent with what 
this Respondent has already deposed to be the law of Scot- 
huul. 

- 9, To the fifth of said additional Interrogatories, this Re» 
spondent answereth and saith, That where the law in any case 
appears to be clear on general principles, the Court of Session 
iie in use to disregard a solitary decision, contrary to those 
principles, and to decide as if no such decision had existed ; 
but the Respondent is clearly of opinion that where a series 
mruM judicaiarum occurs^ and those decisions are consonant 
with the opinions of the learned writers on the law, theCourt of 
Session would be exceeding their power were they to disre* 
gard these former decisions, and he knows that it j's not the 
practice of the Court to do so. 

6. To the sixth of the said additional Interrogatories this 
Respondent answereth and saith, That he considers what he 
has just said as a full answer to this Interrogatory, with thifr 
addition, that where the Court of Session doubt as to a point 
former)ydecided,they usually have it heard in their presence, 
both on the general principles that apply to the case, and 
upon the effect that ought to be given to former decisions. 

7. To the seventh of said additional Interrogatories, this 
Respondent answereth and saith, that taking this Interroga* 
tory generally, he conceives it to be already answered ; that 
if it imports the question whether in the witness's opinion the 
Court of Session are bound by the existing precedents on the 
law of marriage, he has no difficulty to say that they are so 
bound, not only from the number of them and the uniformity 
of principle that pervades them all, but from their consonance 
with the opinions of the law-writers of the first eminence 
both ancient and modem. 

8. To the eighth of said additional Interrogatoriets, this 
Respondent answereth and saith. That he considers the case of 
Pennycook 4o be of authority and recognized by subsequent 
pimctice.as to the principle on which it proceeded, viz. that 
a ptomiie^ cum copuldy makes a complete marriage. Lord 
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Karnes, in bis Eluciaations, No. 5, sajs, ^^ The jtid^weiM 
almost uRanimous that a promise) cum copula^ makes a cobm 
plete marriage," which is precisely the doctrine laid dowa 
by Lord Stair. 

9. To the ninth of said additional Interrogatories this Re4 
sponUcnt answereth and saith^That he conceives he has already 
answered thi^ Interrogatory* 

10. To the tenth of said additional Interrogatories this Be* 
^ondent answereth and saith, That where writings safficieot 
per se to constitute d marriage ejicist, the marriage is therrisy 
constituted, and therefore their not being produced till ootf 
of the parties has married another^ can have no legal eSbdk 
to annul the prior marriage. At the same time as such priot 
marriage, whether constituted by mutual declarations deprm*. 
senii^ or by a promise of marriage and copubi ^ubsequeiiti 
rests entirely upon consent, and in every such case it must be 
at issue whether such consent was solemn and deliberate^ 
artimo contrahendi matrimonium^ or otherwise. The condnet 
of the party alledging the marriage must necessarily be ail 
important ingredient in the evidence, and his or her barili^ 
withheld the writings, and kept back her claim^ when awaie : 
that the other party was publicly forming a matrimonial eoa« 
nection, may certainly be founded on in the question of fiurb ' 
But it can have no effect on the law of the case, as no act of 
one of the parties can dissolve a marriage, once legally ecmsti* 
tuted, by any of the forms by which the law of Scotland ak 
lows marriage to be constituted, whether by actual celebia^ 
tion, by mutual declarations of consent de. prqsstntij or by 
promise of marriage defuturoj chaiYged into consent deprm 
senii^ by the intervention of a coptda, 

11. To the eleventh of said additional Interrogatories thil : 
Respondent answereth and saith. That he considers what iit . 
has just said in answer to the immediately prccedin§^ Intar* 
rogatory, as a siifficient answer to this Interrc^atory^ 

12. To the twelfth of said additional Interrogactocifis tiris 
Respondent answereth and saith^ That all contracts sokaualy 
entered inii> according to the law of the country where tiM 
parties arc resident lor the time, must be binding, wittiiuarihr 
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parties arc strangers or natives, or domiciled, or not domiciled 
in such place. That the Respondent knows of no distinction 
between officers of the army and other strangers in this respect. 
And he has no doubt that were an oiiicer of the army to live 
with a woman in Scotland, and pass her as his wife, it would 
be sufficient to constitute a marriage, unless there were cir- 
cnmstance's of fact to shew that there had been an understand* 
ing between the parties to the contrary ; for the evidence of 
luch understanding would put an end to that evidence of 
consent^ by which marriage by the law of Scotland is effec- 
toally constituted, But the Respondent conceives that tlie 
mere allegation of the one party that marriage was not in- 
tended, and that being a stranger he was unacquainted with 
the'law of Scotland will not avail him. In the case of Mar- 
fsret Aitken,^ contra Topham, an Englishman, who, on seve- 
ral occa8iGa9, had acknowledged her as his wife, Topham's 
idea, that be was ignorant of the law of Scotland, and that on 
Iheoccagions wheii he called her his wife, he did so merely 
11 a cover, was overruled . In that case no decision was ever 
pronauiioed, it having been discovered that Margaret Aitkea 
Ito married before her connection with Topham, and that 
lier husband was still alive. 

I 

13, 14, 15, 16, 17. To the thirteenth, fourteenth, fifteenth, 
ribrtooilfa, and seventeenth, of said additional Interrogatories 
thisRespondent answereth and saith,That these Interrogatories 
t]^iear to him to be entirely hypothetical and unconnected 
with the question at issue, and that he does not consider him- 
self as at liberty to give any decided opinion, having no au- 
diorities of the law of Scotland to direct him. His own im- 
(vesflioii is, that on the principle peculiar to the law of Scot- 
Jkuid, a promise • of marriage, followed by a copula, con* 
Vtilates a tnarriage, on the footing that the promise by virtue 
-Vf die copula, becomes a con^nt deprassenti ; the promise and 
Qle copula, in order to constitute a marriage, should both take 
)4aoe in Scotland, and that where this is the case the domicile 
MP the parties is a6 much out of the question as if the marriage 
^NMm celebrated in Scotland, in facie ecclesiasy which niay be 
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the case, though the domicile of both or either of the partici 
may be in a different country. 

18. To the eighteenth of said additional Interrogatories 
this Respondent answereth and saith, That he has already de« 
posed to the principle upon ivhich a promise and copula con- 
stitute a marriage, viz. that to use the words of Lord Stair, 
** byjiatural commixtion, where there hath been a promise 
preceding, there is presuhied a conjugal consent de prtssatti.^ 
And therefore the Respondent is of opinion that where t 
promise and copula occur, neither party is at liberty to coa* 
tract another marriage, any more than if the marriage hii 
been established by express mutual consent, de prassentij or 
even a celebration in fade ecclesice^ which last has no stronger 
effect by the law of Scotland than either of the former^ except 
that it proves more indubitably that serious and deliberate 
consent which alone is required to constitute marriage. 

19, 20. To the nineteenth and twentieth of said .additional 
Interrogatories this Respondent answ-ereth and saith^ that 
where the obligatibn or promise to marry is merely tfe/ttfarrv, 
and no copula has followed io convert the promise de futun 
into a consent de procsenti^ the party resiling can only be 
subjected in damages ; the case would be different if Amis 
were evidence of a solemn and deliberate con^ni^de prauffnti^ 
for there would be legal grounds for declaring a marriagt 
independent of a copula. 

21. To the twenty -first of said additional Interrogatoriei 
this Respondent answereth and saith, that he conceives that 
this query is already sufficiently answered, and that the doo 
trine of Mr. Erskine, in the passage referred to in the.qaery, 
does, in the Respondent's apprehension, completely establisk 
the proposition ; that to use the words of that learned autbor, 
in the passage referred to, << Both our judges and writeryaie 
agreed that a copula, subsequent to a promise, constitutes 
marriage, from a presumption or fiction that the consent A ^ 
prmsentiy which is essential to marriage, was at that momeitj 
mutually given by the parties in consequence of the anterkrj 
promise. St. B. 1. T. 4, s. 6. and B. 3. T. S, S. 4«, aii 
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New ColL No. 146. " That the same wrilt^r, the latest and 
not the least respectable autliority in the law of Scotland, 
speaking in the subsequent section of the constitution of mar- 
riage by the consent de prcBsenli^ expressly states it as capable 
of being perfected without the intervention of luiy ceremony 
by the mere consent of parties declared by writing, provided 
the wrking be -so conceived as necessarily to import their 
present consent.'' 

28. To the twenty-second of said additional Interrogatories 
this Respondent answereth and saith, That although a promise 
of marriage and copula subsequent, create a legal presump- 
tion that a mutual consent was given at the moment of the 
copula, yet certainly it must be open to the party either to 
"disprove the existence of the promise, or to prove habili 
modOf that it was made alio animo^ than that of constituting 
marriage. That the same is the case even i;i mutual written 
declarations of consent de prcBsentiy and it was on this ground 
tliat the decisions in « the case of More and M^nnes, and 
Taylor and Kello proceeded. Indeed as marriage, in facie 
ecclesiwy by the law of Scotland, is neither a sacrament nor a 
necessary ceremony to constitute the matrimonial unioui 
that cases might occur where a marriage by a clergyman 
mi^i be insufficient from it being proved that anterior to the 
celebration, the parties had interchanged written declarations 
tbat the ceremony was to be effected for a totally different 
purpose, and should not be binding upon either of them. But 
die Respondent conceives that to take off the effect of a written 
consent de prassentiy or a promise of marriage followed by 
a copula, will require the most clear and decisive facts ap« 
plicable to both the parties, sufficient to shew that the written 
daclaration or promise was given for a purpose different from - 
thai of contracting marriage, and a proof of those facts by the 
most unexceptionable evidence. 

23. To the tw^enty-third of said additional Interrogatories 
this Respondent answereth and saith. That in his opinion it 
matters not whether the promise has been given by the woman 
or by the man, if a copula follows, as the promise and copula 
taken togetter junpunt to a mutual coqsent de prassenii. 
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14. To the twenty.fourth of said additional Interrogatorlei 
this Respondent answereth and saith, That he has already 
flsaid that the doctrine that a promise of marriage with a sub* 
sequent copula does actually constitute a marriage, is not 
only reconcileable with the ancient authorities in the law of 
Scotland, including those of Sir Thomas Craig and Lord 
Stair, but is expressly laid down by those learned lawyers, 
and eiipccially by Lord Stair. As to the question whether 
the work of Lord Stair contains many mistakes, and whether 
the passages referred to are not loosely and inaccurately er^ 
pressed, the Respondent says, that Lord Stair, like every 
other writer, may have fallen into errors ; but he considen 
lis Lordship as an author of the very highest authority, and, 
as to the passages referred to, the Respondent sees neither 
looseness nor inaccuracy. That as to the question what dc» 
gree of weight ought to be given to Lord Stair's authority, 
or to the editions of his works, as proving to a certainty what 
liis opinion was, the Respondent can give no answer further 
than that in the court on tbis^ as well as on every other subt 
ject, the greatest deference has always been paid to Lord 
Stair's authority, 

S5, 26. To the twenty^fifth and twenty-sixth of said addi- 
tional Interrogatories this Respondent answereth and taitb, 
That contracts of marriage, though merely sponsalia defiUurt^ 
are no doubt conceived per verba de prassentiy as expr^ted ia 
the query, but in practice there is always sui>eradded, anoblif 
gation to Celebrate the marriage with all convenient speed, 
which is sufficient to confine the former expression, to a mere 
ipbligation de futuro. Where one of the parties therefore 
resiles, a cla^m of damages only will lie, as in the case of ft 
promise of marriage, not followed by copula ; though if a 
copula were to follow a contrapt of marriage, it would becone 
a consent de prcesenliy and the marriage would be completed. 
That the Respondent considers the expressions of consent, 
contained in the exhibits fpllowed, as they are by no^l^* 
-tion to complete a marriage by actual celebration, as a com- 
"ptete consent de prwsentij such as the Uw holds suficient p^. 
se to eonstitotemarriage^ and therefore irery difliesefttfrM^ 
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the expressions of consent, usually contained in contracts of 
Marriage. 

27. To the twenty-seventh of said additional Interrogato- 
ries this Respondent answereth and saith, That in his exami- 
nation in chief, he has already deposed, that be considers 
the exhibits, particularly the mutual declaration, as suffi- 
cient per se^ to constitute a marriage between the parties ; 
and it is unnecessary therefore to add, that they are of such 
a nature, as to bar either of the parties from retracting. 
That the Respondent considers the effect of the exhibits to 
be such, that in a question with any third party having an 
interest, a mutual retraction by the parties would be of no 
avail, nor could it even, as between themselves, have any 
effect to annul the marriage, however it might affect their 
patrimonial interest, as husband and wife. 

2S. Tothe twenty-eighth of said additional Interrogatories 
this Respondent answereth and saith, That the first part of it 
has been already answered ; that as to the latter question, 
what would have been the Defendant's remedy if the Plain- 
tiff had destroyed the Exhibits ? the answer is very plain, he 
would j ust have been in the very same situation with any other 
party to a mutual contract, where there is but one copy 
of the agreement, and that has been destroyed by the other 
party, to whom the custody of it was given. The party 
founding upon it, would be under the necessity of either prov- 
ing the tenor of the writing, or establishing the existence of 
the agreement, by a reference to the oath of the other party ; 
but it is impossible to suppose, that because one of the parties 
might have destroyed the document, it shall therefore have 
no binding effect upon either of them. 

29. To the twenty -ninth of said additional Interrogatories 
this Respondent answereth and saith. That he does not know 
any case before that of M^Adam contra M^Adam, wheV8 
precisely in such circumstances, a mere declaration of con- 
sent de prtBsenli was held to constitute a marriage, per terba 
de prtesentu But he knows of no case where that general 
proposition has been seriously dilsputed, and it is laid down 
- as the law of Scotland, by all the authorities already referred 

d 
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to. Indeed the proposition taken in the abstract, was 
scarcely disputed in the case of M^Adam ; the argument of 
the party who disputed the effect of th(? declaration, being 
chiefly directed to an attempt to show that the declaration 
could not have been seriously and deliberately made ammo 
contrahendi mairimonium^ and that Mr, M*Adam at the 
time he made it, was in a state of insanity, which fact was 
the subject of a long proof, which would have been altoge- 
ther unnecessary, if in point of law such a declaration of 
consent de prassenti Vf^s insufficierit to constitute a marriage. 

SO. To the thirtieth of said additional Interrogatories this 
Respondent answereth and saith. That he conceives that he 
has already answered this query, by what he has said in 
answer to tlie twenty-fifth of said additional Interrogatories, 

31. To the thirty-first of said additional Interrogatories 
this Respondent answereth and saith. That where a marriage 
has taken place, between a man and woman, in the way and 
manner, which the law of Scotland authorizes, neither of the 
parties can marry again, and it is not in the power of one of 
the parties to annul the marriage by lying by, while the 
other contracts a marriage with another. If therefore a pro- 
mise of marriage, followed by a copula, does by the law of 
Scotland constitute an efiectual marriage, it follows that the 
second marriage, however public and regular, would be void 
according to the law of Scotland, just in the same way, as 
if the first marriage, as well as the second, had been cele- 
brated in facie ecclesias. That the only effect, which ^ in 
the Respondent's opinion, could be given to the woman 
cUiming in virtue of the promise and copula, having lain by, 
without objecting to the second niarriage taking place, 
knowing it to be seriously intended, would be this ;'ihat her 
conduct would afibrd a strong piece of presumptive evidence 
to «how, that the promise of marriage had not been seriously 
made or received, and therefore was not such a promise as the 
law requires, when foltowed by a copula to constitute a mar- 
riage. But the Respondent does not conceive that this 
ccmdnct on the part of the woman, would, independently 
of other circumstances^, be suflScient to take off the effect 
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of the promise and copula ; and the Respondent presumesi 
thai in the case observed by Lord Stair^ 31st January, 1675| 
Bcattie contra Barclay, referred to in the Respondentia answer 
to the fifth of the original Interrogatories, the court must, 
have proceeded on something more than merely the woman'^ 
having lain by, without bringing a declaration of marriage 
against him. The man, in that case, does not appear, to 
have married another ; nothing more was found, than that 
the presumption pater est quern nuptice demonstrant did not 
take place, as if there had been a formal marriage, so that 
the woman was bound to prove a copula, after the date of 
the promise. 



The same Witness examined on the further additional 
Interrogatories, given on behalf of John William 
Henry Dalrymple, Esq. the other -Party in this 
Cause. 

1. To the first of the said further additional Interrogato* 
ties this Respondent answereth and saith, That he considers 
the decision, in the case of Jean Campbell contra Magdalene 
Cochrane, as one of a very peculiar nature, and that it could 
not have been decided, upon the ground that the conduct 
of Magdalene Cochrane in having allowed Mr, Campbell 
to marry another, without objection, was. sufficient to bar 
her claim to have her marriage declared. Magdalene 
Cochrane, did not alledge merely a promise of marriage and 
copula following, to which alone such an objection could 
apply; on the contrary, she expressly averred that she 
had been privately married to Mr. Campbell, by Mr. Wil* 
iiam Cockburn, an episcopal Minister, in the presence of 
witnesses whom she named, so that the marriage, which 
she alledged, was every bit as regular 9» that which Mr« 
Campbell afterwards contracted with her competitor, which 
was also an irreguLtr one. }t was impossible that the court 
oould mean to find that a marriage actually celebrated with 

d$ 



iXXTl 

one woman, could be annulled bj a marriage witb anotheri 
merely because the first wife had not previously taken any 
tfeps to have her marriage declared ; and the Respondent 
therefore presumes, that as Magdalen Cochrane had no 
writing to produce, in order to prove the celebration of a 
former marriage, or even a promise of marridge, the court 
must have refused to allow her a proof by witnesses, merely 
because she offered to establish facts, some of which could 
only be competently proved by writing, and others which 
were totally inconsistent with the whole of her own conduct; 
that if the court proceeded on any other ground, the Res- 
pondent would, with great deference presume to say, that 
the decision was ill founded, and he would be warranted to 
iiy so from the subsequent decision in the case of Pennycook 
and Grinton, contra Grinton and Graite. 

S, 9. To the second and third of said further additional 
Interrogatories this Respondent answeretb and saith, That in 
the case of Elizabeth Lining contra Hamilton, there docfs not 
appear to have-been any promise of marriage ; if there had, 
there can be no doubt that Elizabeth Lining, instead of being 
merely found entitled to damages, would have had her mar- 
riage declared. That with regard to the cases referred to 
by Lord Kilkerran, in the first of them, Kerr contra Hislop, 
there seems to have been no promise of marriage ; as to the 
ofiher, Castlelaw contra Agnew, of Shenchan, the Respond- 
ent does iiot find it collected ; Lord Kilkerran is mistaken 
ill saying that in both cases there was a promise of marriage, 
for the contrary appears, from the case of Kerr contra His- 
lop, as collected by Lord Fountainhall, and in the other 
case, his Lordship says, the adherence was not insisted on. 
, That the Respondent does not therefore conceive, that any 
conclusion can be drawn from Lord Kilkerran's notice of 
these two cases, inconsistent with the general doctrines of 
laW, to which the Respondent has given his opinion, or 
tetidingto show, that by the law of Scotland in 1696 a 
promise of marriage, followed by a copula, did not consti- 
tute a marriage. 

4. To the fourth of said additional Interro^tories this 
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Respondent answereth and saith, that he has looked into 
the passage in Lord Karnes's Elucidations, referred to, m 
which he perceives that his Lordship had doubts of the pro- 
priety of the judgment in the case of Penny cook and 
Grinton^ contra Grinton and Graite ; but with great defe- 
rence to that learned writer, who very frequently indulged 
himself in speculations, as to what the law of Scotland ought 
to be, rather than in discussing what it really was, thb 
Respondent continues of opinion, that that case, however 
hard it may appear, was decided upon the true principles 
of the law of Scotland. 

HENRY ERSKJNE. 

S!Sd August, 1809. 

Repeated and acknowledged before me, 
at Edinburgh, the undersigned 
Wm, Coultxr, Lord Provost. 

in the Presence of Harry JDavidson, 
Not. Pub. and Actuary assumed. 



Oa the Libel and Exhibits given on behalf ofMi^. 

Dalrymple. / 



7th June, 1809. 
ROBERT CRAI6IE, Esq. of the city of Edinburgh^ 
Advocate, aged about fifty-three years, a witness produced 
and sworn,, deposes and says; that he has .practised asaa 
Advocate before the supreme Courts of Session in Scotland 
since 1776, and further to the eleventh article of the said 
Libel he deposes and says, that he has attentively perused 
and considered the several Exhibits, annexed to the LibeL 
iai thU according to his opinioh and belief, by the law of 
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Scotland, marriage may be completed between two persons of 
proper age and free to enter into such an engagement, not 
only by actual celebration in facie ecclesicSj but by cohabi- 
ttltion asman and wife, and also by a mutual declaration of 
the parties to that effect ; and besides this, it appears to tlic 
Deponent to have been settled in the case of Pennycook 
contra Grinton, 15 Dec. 1752, and the authorities there 
quot^, and the Deponent believes has been since held a* 
law, that a promise of marriage followed with a copula does 
not merely warrant the courts of law to compel performance 
df the promise, but without any judicial interference consti- 
tutes that relation between the parties. But although all 
these are legal modes of constituting marriage by the law of 
Scotland, the one first mentioned is the only one which can 
be deemed altogether unexceptionable, and not admitting; of 
any proof or argument to the contrary : all the others, though 
affording prima facie evidence of a marriage, admit of expla* 
nation from collateral circumstances. It is held to be compe- 
tent to prove that the acts were not meant by the parties to 
constitute a marriage, nay, it has been determined that the 
effect of them might be wrought off by the after condiict of 
parties, at least so far as third parties are interested. These 
propositions the Deponent ciMisiders as established by the 
decisions 20th December, 1781, More contra M*Innes, 3d 
March, 1786, Robertson contra Inglis, 16th February 1786, 
Taylor contra Kello, 6th December, 1796, M^Laughlane 
contra Dobson, 13th June, 1801, Napier not reported, and 
S9th June, 1751, Campbell contra Cockrane, not reported, 
but the particulars to be found in the Session Papers, in the 
case of Napier. In the present case there has been no regular 
marriage, nor, as the Deponent thinks, cohabitation as man 
and wife, in the legal sense of these words. The Plaintiff's 
claim, therefore, on the Deponent's opinion, must rest on one 
dr other of the two grounds last mentioned, viz. either, a 
mutual declaration, or acknowledgment, as to the parties 
being man and wife ; or a promise and copula : aiid the evi« 
dence as ix} the obligation or engagements of the parties 
which has been produced, appear to be of three kinds j No. 1. 



of the Exhibits contains a promise of marriage ; No. 9 con^ 
tains a mutual acknowledgment as explicit as possiUe that 
the parties were man and wife ; in No. 10 therib is an acknow 
ledgment equally explicit on the part of the Defendant, but 
the counter part of it by the Plaintiff appears, in the Depo- 
nent's opinion, to import a promise or undertaking that un* 
less in extreme necessity, (the nature of which is not men- 
tioned) she would never avow the connection, which at least 
in a question with third parties, might, in certain circum- 
stances, preclude a claim on her part to the conjugal rights^ 
In No. 14 there is a request on the part of the Defendant for 
another declaration by the Plaintiff which, if it was sent and 
conceived in unqualified terms, would, in the Deponent's 
opinion, import a mutual engagement; and in the other 
numbers there are expressions, which the letters having been 
received and not rejected by the Plaintiff, may (as the Depo- 
nent thinks) be considered as binding* on her, and therefore 
forming a mutual engagement. And especially, if these let- 
ters could be combined and connected with letters by the 
Plaintiff in the same or similar terms, and not counteracted 
by inconsistent acts or other expressions of a contrary ten- 
dency, this also, in the Deponent's opinion, would be sufficient 
to establish a marriage : but without such letters from the 
Plaintiff the Deponent conceives it may with some justice be 
contended, that the letters from the Defendant can only be 
considered as a promise of marriage ; and from some passages 
in the letters, (vide particularly No. 4, 5, IS, 13, 14) therfe 
appears to the Deponent some room to think, that notwith-^ 
standing the promises and declarations, and the appellations 
of husband and wife, and other expressions of similar import, 
the Defendant did not consider himself or the Plaintiff to be 
unalterably bound, but that either might withdraw from the 
connection and marry with another person. And there are 
also^ome passages which, in the Deponent's opinion, tend to 
create a belief that the Plaintiff in her letters had expressed 
herself to the same effect ; and these explanations appear to 
the Deponent to limit and qualify, not only the letters, but 
also the promise and declarations, all of them b^ing to be taken 
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together,, and the true deliberate meaning of the parties to be 
^extraqted from the whole. As to the evidence of the copula, 
it appears to the Deponent, that it had been attempted in the 
,cnd of May, 1804, No. 4, but then for the first time: but 
from other passages in the same letter, and also in No. 5, in 
the Deponent's opinion, it may be strongly inferred that a 
copula had taken place. And the arrangements as to ^' a 
room" in No. 6 and 7, go strongly, as the Deponent thinks, 
to authorize a conclusion that a copula had taken place. 
From the foregoing explanation and analysis of the evidence, 
the result in the Deponent's opinion and belief is, that if the 
question were to be tried in Scotland, and if no 6ther or fur- 
ther evidence could be obtained, the decision it is thought 
would be favourable to the Plaintiff ; but it is thought that in 
the circumstances of this case the courts of law in Scotland 
would not immediately proceed to a determination upon the 
evidence as it stands. As the Plaintiff might compel the 
Defendant to produce the letters written by her to him, and 
in general all writings that had passed between them, the 
courts would, in all probability, afford the necesssary au* 
thority for these purposes. And if the copula has not beeR 
expressly admitted in the pleadings for the' Defendant, thejr 
would allow also a proof on that subject. 

RO. CRAIGIE. 



The i^ame Witness examined on the Interrogatories 
given on behalf of John William Henry Dairy mple, 
the other Party in this Cause. 

1 . To the first of the said Interrogatories this Respondeint 
answereth and saith. That the law of Scotland, in regard to 
the validity of marriages not regularly celebrated, cannot 
well be said in general to be doubtful and indefinite. But the 
application of the law to existing cases, has, from the cir« 
cumstanfies already mentioned by the Respondent, become 
oft times very doubtful and uncertain* 
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S. To the second of tlie said Interrogatories, this Re- 
;pondept answereth and saith, That the law of Scotland, as to 
narriages not regularly celebrated, depending on no express 
enactments, must be gathered from the authorities of writers 
>n the law, and the decisions of the courts of law in Scot- 
and; and, upon an observation of those authorities and pre* 
cedents, the Respondent's opinion has been formed with re* 
rard to such marriages. 

3. To the third of the said Interrogatories this Respondent 
inswereth andsaith. That, " if by an irrevocable obligation 
to marry," is meant a promise unconditional and absolute on 
3iie side^ or even a mutual promise with regard to a marriage 
in fuiuro^ not followed with copula, this in certain circum- 
stances may authorize a claim of damages ; but if such 
promise to marry be followed with a copula, or consumma- 
tion^ it will, as has been already deposed to, constitute a mar- 
riage^ and not merely an obligation to marry. 

4. To the fourth of the said Interrogatories this Respondent 
Emswereth and saith. That in the case where the obligation 
to marry is unilateral, that is, proceeding from the man or 
the woman, without any thing expressive of, or implying a 
mutual obligation on the other side, it cannot be held to con- 
stitute marriage^ and consequently it will not afford an ef- 
fectual bar to a marriage with a third party. 

5. To the fifth of the said Interrogatories this Respondent 
answereth and saith. That in all cases the right to have a 
marriage declared must depend upon the reciprocal obliga* 
tions of the parties at the time when the right is to be enforced 
in a court of law, both of them being bound to perform, or 
aeither. 

6. To the sixth of the said Interrogatories this Respondent 
answereth and saith. That as a promise to marry a particular 
noman followed by a copula or consummation, in Scotland 
is held to constitute^ marriage, it must prevent the man from 
oarfying another woman, and the woman from marrying 
luiother man, either in England or any other place; and 
flds^ whether the marriage has been declared binding in the 
^urts of law in Scotland^ or not : and if the parties are thus 
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effectually faiafried, no marriage afterwards taking place ia 
England or elsewhere, can, in the Respondent's opinion, be 
binding, or followed with any legal effects ; although excep- 
tions occur in such cases as those of Campbell and Napier, 
formerly mentioned by the Respondent, where, in consequence 
of long silence, or taciturnity, as it is called in Scotland, in 
asserting the conjugal rights, a. party has been held to be 
barred from claiming those rights in a question with another 
party, who, hy reason of that silence or taciturnity, has been 
led to forrn a matrimonial connection with the husband or wife 
of the party so silent or delaying. 

7. To the seventh of the said Interrogatories this Rcspon* 
dent answereth and saith, That a declaration in writing given 
by a man to a woman, or vice versa, without a counter decla- 
ration on the other side, can, in general, be held only as 
implying a promise of marriage ; at the same time, if the 
parly to whom the declaration is addressed, shall acquiesce 
in the declaration, or shall by his or her acts and deeds indi- 
cate acquiescence, this, without an express written declara- 
tion, may be considered as equivalent to a mutual declara- 
tion, which, if deliberately given, will be sufficient to con- 
stitute a marriaffc. 

8. To the eighth of the said Interrogatories this Respon- 
dent answereth and saith, That the question whether a copula 
prior to a promise will constitute a marriage or only an obli- 
gation to marry if a promise follows, has not, so far as the 
Respondent knows, been precisely determined ; and the re- 
sult, in the Respondent's opinion, would be somewhat doubt- 
ful ; though be rather thinks that it would not defeat the 
ordinary effect of a promise of marriage followed with a 

' copula, that there had been a copula preceding such promise. 

9. To the ninth of the said Interrogatories this Respondent 
answereth and saith. That the mutual declarations of the par- 
ties, if clear and in words de prcesenti, will, in the Deponent's 
opinion, as formerly stated, constitute marriage, and not 
merely an obligation to marry ; or if the parties should cor- 
respond with each other, calling themselves husband and 
wife, this also will, in general, be held sufficient. 
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: 10« To the tenth of the said Interrogatories this Respon- 
dent answereth and saith, That although in the case last 
above stated, the law in general stands as he has said, such 
mutual declarations may be counteracted by other writings 
of a contrary tendency, or by acts and deeds of the parties af- 
.fording real evidence to the contrary ; and in all those oases, 
the declarations of the parties must be taken with all the at- 
tendant circumstances, and if there is reason to conclude 
from the expressions used by them, that both, or either of the 
parties did not understand that they were truly man and wife, 
or that the declarations were intended for a particular pur- 
pose^ and not with the view of constituting the irrevocable 
fuiion of marriage, all this will enter into the question whether 
the parties are married, or only under an obligation to marry. 
But it is almost Impossible to say, a pHori^ in what manner 
and to what extent in all circumstances, these qualifications 
or limitations are to operate. 

RO. CRAIGIE. 



The same Witness examined on the additional Inter- 
rogatories given on behalf of John William Henry 
Dalrymple, the other Party in this Cause. 

1. To the first of the said additional Interrogatories this 
Respondent answereth and saith, That the passages here 
lefdTcd to in Sir Thomas Craig, cannot be held as proof of 
the Law of Scotland, unless so far as they are supported by 
the decisions of the courts of law, or the general and con- 
earring opinions of contemporary lawyers* The passages, 
bowever, referred to, so far as applicable io the state of the 
Parties in thb Cause, do not appear to difier much, or in 
sobstance, from what is now held to be law ; neither does 
it KppeBor to the Respondent, that the Law of Scotland, as 
ta what constitutes a valid marriage, has been materially 
alteBed.mict the time of Sir Thomas Craig. 
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9. To (he second of the said additional Tnterrogatori^ 
this Respondent answereth and saith, That the obseryatiiMH 
immediately before made, appear to him to be applicable Id 
this Interrogatory, as well as to the preceding one. 

3. To the third of the said additional Interrogatories tlus 
Uespondent answereth and saith, That the decision here 
referred to, appears to this Respondent to be agreeable to 
the authorities there mentioned. It is expressly stated in 
the report of tlie case by the faculty, that the cause was de- 
cided on the general point, and the Respondent has been 
led to consider the law as fixed, although he cannot, at this 
time, mention any particular case in which the same deci- 
sion was, in terminis^ given. And upon the principles there 
laid down, it appears to this Respondent, that no bona fUa 
on the part of a woman entering into a marriage with a mu 
already legally married, according to the principles of the 
decision, could annul the former ifiarriage, or render the 
marriage entered into by her a legal or valid one. 

4. To the fourth of the said additional Interrogatories this 
Respondent answereth and saith, That he has no recolkctioa 
of any case similar, or nearly similar, to that of Penoj- 
cook ; but as he has already stated he has considered, and 
still considers, that decision as a precedent, th^ authority 
of which ought not to be questioned. 

5. To the fifth of the said additional Interrogatories this 
Respondent answereth and saith, that in those cases where 
there are no express enactments, the Court of Session is ia 
general much governed by precedents, and where a d^er- 
ttiination has been given upon a general poiiit of law, afto 
an argument at the bar, or in printed pleadings, it is nOl 
usual for the Court to pronounce an opposite jtidgiiient. 
The Respondent, however, understands that it is not one 
decision, unless it has been long acquiesced in, but a suc- 
cession of them, or series rerum judicatarumy tliat makies df 
ascertains what is law : And he has no doubt that there are 
instances, in which the Court of Session has deviated frodi 
what was formerly decided, although he believes it- will be 
found upon examination^ that these deviations are mutl 
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Bore rare than, is sometimes thought ; ^hat has been con- 
lidered a deviation, not being truly such, but arisitag from 
i proper discrimination of cases, ^hich, at first sight, ap- 
se^ to fall under the principle of a particular decision, 
>at which are, and ought to be, regulated by a different 
ine. 

6. To the sixth of said additional Interrogatories this Re- 
ipondent answereth and saith, That in those cases where the 
principles of former decisions are considered to be doubt- 
M, and where they are not understood to have Acquired 
the force of precedents, or where a doubt has been enter- 
tained whether the principles of prior adjudications can with 
propriety be applied to the circumstances of existing cases, 
it is the practice of the Court of Session to appoint a liearing 
in presence; and counsel, in such cases, are permitted in 
general to argue upon the soundness of the principles of 
law which appear to have governed the decision of former 
cases, as well as upon the application of those principles to 
the case before the Court; but in this a duo regard is 
always paid to the date of the decisions, their uniformity, 
and to the effect that has been given to them in practice, 
although there has been no second determination in the 
lame^ pr nearly in the same circumstances. 

7. To the seventh of the said additional Interrogatories 
this Respondent answereth and saith. That this Interrogatory 
appears to him to be already answered. 

8* To the eighth of the said additional Interrogatories 
this Respondent answereth and saith, as he has already 
staled. That the case, of Penny cook appears to him to have 
been well decided at the time, and also corroborated by the 
sobsequent practice. 

9. To the ninth of the said additional Interrogatories this 
Respondent answereth and saith^ That the Court of Session, 
though not absolutely debarred from reviewiiig the principle 
of the 'decision in the case of Penny cook would, in this 
Respondent's opinion, most reluctantly entertain any argu- 
ment that could be raised against the authority of the deci- 
ixm ; and) in this Respondent's opinion, it would be most 
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unsafe, as well as unusual^ at this timf, to listen to anj 
such argument. 

10. To the tenth of said additional Interrogatories, this 
Respondent answcreth and saith, That as the writings neces- 
sary in order to establish a marriage not celebrated in a 
formal manner, require no publication in any record, they 
mpst be judged of according to their import when they are 
produced; although they maj^ not have been generally/ or 
publicly heard of, till .one of the parties has intermarried 
with some one else; 

11. To the eleventh of said additional Interrogatories, thia 
Respondent answcreth and saith, that holding a promise of 
marriage, followed by copula,, to constitute the relation of 
marriage, and not merely an obligation to marry, according 
to the principles laid down in the case of Pcnnycook, this Re- 
spondent th inks no after marriage, however formally celebrated, 
could annul the former one, or render the second marriage va- 
lid. But in judging whether there has been a serious and 
deliberate promise of marriage, it will properly enter into con- 
sideration, that one of the parties deeming himself not mar- 
ried has entered into a formal marriage with' another person, 
because it is not probable that a party knowing or believing 
Jiimself already married, will enter into a second eifgage- 
ment of the same kind ; and where the woman, having at 
one time acted in such a manner as to infer a legal pre- 
sumption of marriage, has concealed ]icr state in such • 
manner as to induce another bo7iA ftde to enter into a mar- 
riage with the man with whom she had previously formed 
such a connection, the decisions in the case of Campbell 
and Napier go some length to show, that the circumstances 
here mentioned will be of importance, 

12. To the twelfth of said additional Interrogatories, this 
Respondent answcreth and saith. That the subject of this In- 
terrogatory, as well as some of tlie following ones, appears 
to this Respondent to be inapplicable to the point, or article 
in the Libel on which this Respondent understands himself 
to be examined. And it further occurs to this Respondent, 
that the Defendant, during the early part of his corr^s- 
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5ncc with tlic Plaintiff, haying been in Scotland for 
than forty days, would, by the Law of Scotland, be 
lered hs domiciled there ; and in the jnattcr of con* 
, or obligations, subject to the Law of Scotland in the 
manner as if he had been bom in Scotland, or had rc- 

iii it from his birth. And if truly married to the 
tiff, according to the Law of Scotland, while residing; 
lomicUed in that coimtry, the circumstance of the De- 
nies going back to England ; and there marrying Miss 
lers publicly before the present actioi^ was instituted^ 
I not, in this Respondent's opinion, have any effect 
the previous marriage in Scotland. 

To the thirteenth of said additional Interrogatories 

le$pondent answereth and saith, That if an officer, or 

person, engaged in military service in Scotland, being 

(Iglishman by birth, and generally domiciled in £ng- 

were to have such intercourse with a woman in Scot- 

as by the Law of Scotland is sufficient to constitute 
iage, this would bind such person in the same manner 
he were a Scotsman, or generally domiciled in Scot- 
But, in judging of the nature- and effects of such in- 
arse, it would, in this Respondent's opinion, justly enter 
consideration, that in England cohabitation as man 
wife is not, in all cases, held to constitute marriage ; 
ugh it may, in certain circumstances create a presunip- 
of a previous celebration ; and consequently, tliat an 
ishman accustomed to the Law of England, might co- 
; with a woman in Scotland, and allow her to take his 
I without intending to marry her : And although an 
ishman, after cohabiting with a woman in England, 
illowing her to take his name, were to bring her down 
K>tland and conduct himself there in the manner already 
d, this would not, in the opinion of this Respondent, 
ery case constitute a marriage. This, however, would 
10 exception to the general rule as already stated by 
Respondent, but truly a judicious application of it to 
:ircumstances of the case : The law in all cases, not at-^ 
ing merely to the external act of cohabitation, but 
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looking to that ivhich is alone decisive, viz. the full and 
deliberate intention and consent of both parties to become 
man and wife, which may be inferred from cohabitation, 
but not necessarily, nor in all cases without exception. 

44. To the fourteenth of said additional Interrogatorici 
this Respondent answereth and saith, That a promise of 
marriage made in England, followed by a copula in Scot- 
land, would, in this Respondent's opinion, be sufficient for 
obtaining a decree declaring the marriage in the Courts of 
Scotland, if the parties were to be found there. 

15. To the fifteenth of the said additional Interrogatories 
this Respondent answereth and saith, That if a promise of 
marriage made in Scotland, Were to be followed by a copula 
in England, this, if the parties were afterwards found in 
Scotland, would, in this Respondent's opinion, be sufficient 
for obtaining a decree in the Courts of Scotland.' 

16. To the sixteenth of <he said additional Interrogatories 
this Respondent answereth and saith. That marriage, bj 
the Law of Scotland, being considered merely as a con* 
tract, and requiring only the deliberate consent of both 
parties, for its completion, it would seem to be enough for 
obtaining a decree in the Courts of Scotland, that the par- 
lies had in any place, or at any time, expressed their 
deliberate consent, de prcesenti^ to be married. It is a 
different question, however, whether in the circumstances 
here stated, as well as in those mentioned in the (wo pre- 
ceding Interrogatories, the Courts of England, or any other 
foreign country, where marriage is not completed by con- 
sent merely, but in general requires some formal celebration, 
would so far yield to the; I^aw of Scotland as to give the 
same decision. 

17. To the seventeenth of said additional Interrosratorics 
this Respondent answereth and saith. That in the case here 
mentioned as the letters written by the Englishman would 
not per $e constitute marriage, but would in general require 
to be confirmed by letters of the same kind written by the 
woman in Scotland, the agreement could not be considered 
as mutual till the last mentioned letters were received,' and 
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eonsequenUj, it would seem that the marriage coald not be 
said to have been contracted in Scotland* In such a case, 
however, it appears to this Respondent that the Courts in 
Scotland, without regarding the locus contractus would find 
the marriage binding, if the question could be effectually 
tried there. 

18, 19. 20. To the eighteenth, nineteenth, and twentieth 
of the said additional Interrogatories this Respondent an* 
swereth and saith, That in general where there is only an 
obligation to marry, the parties may retract without being 
liable in damages : And where damages are due, it is not in 
consequence of the obligation to marry, but either from th# 
manner in which the treaty has been broken off, as where it 
18 attended with circumstances in some degree injurious to 
one of the parties, (see the case of Johnson against Paisly, 
SIst December, 1770,) or, where, in contemplation of the 
marriage, expences have been incurred. 

21. To the twenty-first of said additional Interrogatories 
this^Respondent answereth and saith, That the law being now 
fixed, it does not appear to be of importance to discover 
the grounds on which it was at first established, although 
this Respondent has no doubt that they are nearly as stated 
by Mr. Erskine ; and that in this, as well as in many other 
cases, 4he law presumes the parties to have intended that, 
which in the circumstances of the case, was proper and 
becoming, and at the same time deducible from their 
actings ; or, in other words, the law, in such cases justly 
holds, that persons having formed a connection, the object 
of which was marriage, would not proceed to consummate 
unless with the same view. 

22. To the tweiity-second of said additional Interrogato- 
ries thb Respondent answereth and saith, That the pre- 
lumption heie mentioned cannot be said to be a prassumptio 
juris et de jure^ because it might, in this Respondent's 
opinion, in certain circumstances be obviated by contrary 
evidence, c- g. if the man and woman were, previously to 
tl|e copula, to interchange written declarations of their 
having determined not to marry each other* But it it a 
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presumption of law so strongly established, as not to be 
obviated unless by evidence of the nature here suggested. 

S3. To the twenty-third of said additional Interrogatories 
this Respondent answereth and saith,That a promise of mar- 
riage, followed by a copula, appears to this RQspondent to 
constitute marriage upon both parties equally and in general, 
as the Respondent has formerly deposed, the obligations of 
the parties must be mutual or none at all. 

24. To the twenty -fourth of said additional Interrogatories 
this Respondent answeretli and saith. That he has already 
stated his opinion as to the decision in the case of Penny cook; 
and, as to the authority of Lord Stair, and the respect that is 
due to the different editions of his Institutes, this Respondent 
although greatly doubting the propriety of this Interrogatory, 
^as well as of some of the preceding ones) saith, that Lord 
Stair has been always considered as a writer of great au- 
thority in Scotland : it is to be observed however that the 
different parts of his Institutes werecomposed and published at 
different periods, and the fourth book was not printed till long 
after the other three ; Lord Stair too being actively en- 
gaged in the political world as well as in the line of his 
profession, could not bestow that attention upon his publi- 
cations, or in revising them, that was necessary for render- 
ing them perfectly correct in all respects ; and the manu- 
scripts from which the different editions have been made 
out, appear to differ in some instances from each other ; nor 
is there any edition so correct and authentic, as to prove to 
a certainty what his lordship's ophiion was, although that 
published in 1759, chiefly by the care of the late Sir Wil- 
liam Pulteney, is deemed far preferable to the rest. 

25, To the twenty-fiflh of said additional Interrogatories 
this Respondent anwereth and saith, That the common stile 
of a contract of marriage iu Scotland may, at first sight, ap- 
pear to import a consent to marriage de prcssenti^ the parties 
declaring their acceptance of each other for lawful spouses, 
or using words to that effect ; but these expressions are uni- 
formly held, in the practice of Scotland, not to constitute 
marriage^ but espousals only^ or sponsalia^ as known in the 
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civil law. The passages of the exhibits formerly referred to 
by this Respondent, are in his opinion, conceived in dif- 
ferent and stronger terms, denoting that the Plaintiff and 
Defendant were ^^man tmd wife;" and in ihe manner and 
to the -extent already stated by this Respondent, must, in 
this Respondent's opinion, be held to constitute a valid 
marriage. 

26. To twenty-sixth of said additional Interrogatoriei 
this Respondent answereth and saith. That what has been 
said by him in answer to the immediately preceding Inter- 
rogatory, appears to be a sufficient answer to this one also. 

27. To the twenty-seventh of the said additional Inter- 
rogatories this Respondent answereth and saith. That this 
Interrogatory appears also to be already answered by this 
Respondent, when examined in chief. 

28. To the twenty-eighth of the said additional Interro- 
gatories this Respondent answereth and saith. That this 
Interrogatory appears also to be already answered, unless so 
iar as it has been asked, what would have been the Defendant's 
remedy if the Plaintiff had destroyed the exhibits ? to which 
this Respondent answereth and saith. That in the case here 
supposed, the Defendant's remedy would have been the same 
as in the case of a marriage ascertained by a regular certificate of 
aclergyman, or justice of the Peace, but which certificate has 
been afterwards destroyed by one or other of the parties; the 
parties desirous of having the marriage fulfilled, suffering in 
both cases from want of proof, and not from any defect of 
right. In both cases, however, the writings so destroyed, 
might be restored by the remedy of an action for proving the 
tenor of their contents, and the manner of their being 
destroyed could be satisfactorily established. 

S9. To the twenty-ninth of said additional Interroga- 
tories this Respondent answereth and saith, That he does 
not know of any case before that of M^Adam, in which it 
was in terminis decided that a mere declaration of consent to 
marry per verba de prassentiy was sufficient to constitute mar- 
'risige rebus integris: but the proposition appears, to this 
Respondent, to be established by the general and <;oiicuninf 
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opinion of all the accredited writers on the Scot's law ; and 
where the declaration is not to be proved by witnesses, but 
i)y written evidence, it appears to this Respondent to be 
incontrovertible. In the case of M^Adam, the diflicultj 
appears to to have arisen, not so much from any doubt as to 
the principle here laid down, but from the particular circum- 
itances of the case, the parties having previously lived in a 
state of concubinage, and the declaration \)y Mr. M^Adam 
given in a very abrupt manner, and immediately followed 
by his death by suicide. 

SO. To the thirtieth of said additional Interrogatories this 
Respondent answereth and saitb. That he has already men* 
tioned the effect of contracts of marriage, to be different 
fitmi that which is stated in the beginning of the Interroga* 
tory. The effect of a contract of marriage, when followed 
by a copula, is to make the parties husband and wife in the 
same manner as a promise of marriage followed by copula; 
the only difference being, that in the former case, the pro- 
mise is proved by a formal writing, whereas, in the other 
case, it may be proved either by other not so formal writings, 
or by the oath of party, or by acts and deeds inferring an 
tagagement to marry. 

81. To the thirty-first of the said additional Interroga* 
jtpries this Respondent answereth and saith. That it has been 
generally held, since the decision in the case of Campbell, 
that those circumstances which would be deemed sufficient 
to constitute a marriage, in a question between a man and a 
woman, having exchanged a promise of marriage, and after- 
wards known each other carnally, might not be sustained to 
the same effect where the question arose between one of the 
parties and a third person, who, in consequence of a studied 
concealment of the connection, had been led to enter into a 
£Drmal and regular marriage. One reason for this, is to be 
found in the impropriety of concealing such an engagement 
by which third parties may suffer an irretrievable injury : 
but another reason, and one more consistent with the law of 
Gotland with regard to marriage, appears to be, that in the 
case of marriages not regularly celebrated^ but to be 
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gathered from the words or actings of the parties^ crery cit* 
cumstance of their conduct is to be duly weighed, in order 
to ascertain whether a deliberate promise or consent was giveni 
and whether, in the opinion and intention of the parties them- 
selves, the irrevocable union of marriage had been formed. 
In this view the concealment of the connection, especially 
when continued for a great length of time, and in circum- 
stances where the party was called upon to avow the mar-, 
riage if it had truly taken place, must go far to show that 
there was no marriage, nor a seriouB intention to marry in 
any of the parties. 

ROBERT CRAIGIE. 



The same Witness examined on the further addi« 
tional Interrogatories given on behalf of John Wil- 
liam Henry Dalrymple, the other Party in this 
Cause. 

1. To the first of the said further additional Interroga<* 
tories this Respondent answereth and saith, That he had for- 
merly adverted to the case here noticed, which, after the date 
of the report by Falconer, underwent a full consideration in 
the House of Lords, and afterwards in the Consistorial Court 
of Scotland, having been finally decided on the 29th June^ 
1751 ; and having also more largely adverted to the Decision 
in his answer to the thirty-first additional Interrogatory, he 
thinks it only necessary to add, that supposing the evidence 
of the marriage in this case to depend upon the Exhibit, No. 
10. and also supposing that the circumstances in the case of 
the Plaintifi^, were in other respects, similar to that of Coch- 
rane, the decision in the case last mentioned would certainly 
be of importance, but to what extent it teems impossible at 
this time to say. 

S, 9. To the second and third of the said further ada»» 
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tional Interrogatories this Respondent answereth and saith^ 
That the case of Kerr and Hyslop, as reported by Foun- 
tainhall 15th Jnlj, 1696, appears to this Respondent to be 
quite different from the present one, and in that of CastlelaTf 
against Agnew, which is fully stated in the printed papers, 
inthecaseof Linnen against Hamilton, 19th December, 1748, 
the judgment of the Commissaries, which was affirmed in 
the Court of Session, was, that the defender's oath did not 
prove a direct promise of marriage, previous to the connec* 
tion acknowledged by him : and in the case of Linnen, where 
also there was a reference to oath, the defender was on simi* 
lar grounds freed from the conclusions of the action insti- 
tuted for establishing a martiage, but in a separate action 
subjected in damages, on account of his " having enticed and 
seduced the pursuer to yield to his embraces;" and none of 
the decisions, in this Respondent's opinion, prove that a 
serious promise of marriage, followed by a copula, was not 
then held in law as equivalent to marriage. 

4, To the fourth of the said further additional Interroga- 
tories this Respondent answereth andsaith. That this Re- 
spondent has,now and formerly read the passage referred to 
in Lord Kaimes' Elucidations, and has attended to what is 
there said upon the case of Pennycook, and although this 
Respondent holds that this Interrogatory is irregular, if not 
incompetent, he thinks it proper to say in explanation, 
that the publication here referred to, seems to have been 
meant by the author, not so much to point out what the 
law was, but what in his opinion it ought to be ; (see pre- 
face). And the observations on the subject of marriage, 
though plausible and ingenious, do not seem to he founded ia 
the law of Scotland. There is no ground for saying that the 
Priest's blessing is, or ever was, in Scotland (at least since 
the sera' of the reformation in 1560) deemed indispensable* 
though it is the most regular mode of constituting marriage* 
The act 1503 was intended to regulate the proceedings in 
the matter of Terce, by allowing a woman, who bad been 
hy common reputation held as a wife, to obtain possession of 



the legal allowance out of the lands ia which her reputed hus- 
band died infeofied^ until it was determined in the courts 
of law that the parties had not been married. The deci- 
sions mentioned by Balfour, and afterwards by Spottis- 
wood, must have been attended with peculiar circum- 
stances, and as stated by these writers, appear to be erro- 
neous, and would not be repeated at this time. In the case 
of Craig, in 1628, it is probable the decree of the com- 
missaries had been given in absence, (by default) and there- 
fore still subject to review ; and the parties, as this Respondent 
thinks, must have considered it in that light. And the 
reasonings by Lord Kaimes, as to the elSect of a promise of 
marriage, followed by a copula, appear to be quite incon- 
clusive, and at this time would not be listened to. Indeed, 
although in some of the later adjudged cases, with regard 
to marriage, this publication has been referred to, this has 
been done very slightly, and it has been hardly, if ever, ad- 
verted to upon the bench ; and although containing some in- 
formation that is not to be found elsewhere, and much acute 
and plausible remark, it was never in this Respondei^t's ppiaiou 
and belief, considered as of authority in the Courts of Scotland. 



ROBERT CRAIGJE. 



7th August, 1809. 



Repeated and acknowledged at Edin* 
burgh, before me the undersigned 
Wn. CouLTERj Lord Provost. 

, In the Presence of Harhy Davidsok, 

Not. Pub. and Actuary assumed. 
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On the Libel and Exhibits given on behalf of Mrs. 

Dalrybiple. 



7th June, 1809. 

ROBERT HAMILTON, Esq. of the City of Edin- 
burgh. Advocate, aged about forty-five years, a 
Witness, produced and sworn, deposes and says, 

THAT he has practised as an Advocate before the supreme 
Court of Session, in Scotland, since 1788; and that he has 
held the situation of Professor of the Law of Nature, and of 
Nations,^ in the Universty of Edinburgh, since 1796 , and 
further to the eleventh article of the said Libel he depos^ 
and says, that he has attentively perused and considered the 
several Exhibits annexed to the Libel, and that lie is at. 
opinion these exhibit and furnish ample grounds for esta- 
blishing a marriage between the Parties in this Cause by the 
law of Scotland, and that such marriage is thereby established. 
That in giving this opinion, he takes it for truth, as averred 
in the Libel, that a copula or concubitus has taken place, and 
there appears indeed to be presumptive evidence of it, from. 
certain expressions in the Defendant's letters (No. 4 and 
No. 7) ; holding this, therefore, to be a fact, there appear in 
this case to be two grounds which constitute a valid marriage 
by the law of Scotland : first, it appears from the Exhibits, 
No. 1 and No. 3, the last dated S8th May, 1804, that 
mutual promises of marriage were interchanged between the 
parties ; that these were followed by concubitus or a copula, 
which, in the Deposer's opinion constitute a marriage by the 
law of Scotland. That this was the state of parties, is con* 
Armed by Mr. Dalrymple*s letters, from No. 3 to No. 9 in- 
clusive, the tenor and strain of which, and various expres- 
sions used therein, denote that Mr. Dalrymple conceived be 
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ftd entered into the fixed relation of marriage with Miss Got- 
on : deposes, that besides the above, there is a second ground 
J which in the Deposer*s opinion an effectual marriage be- 
Hfixt these parties has been constituted according to the law 
f Scotland; by the annexed Exhibit, No. 10, dated 11th 
uly, 1804, the Defendant declares and acknowledges Miss 
rordon to be his lawful wife, and in this declaration Miss 
rordon concurs by her engagement of the same date ; and 
Ithough she thereby promises that nothing but the greatest 
Msessity shall force her to declare her marriage, that does 
H appear to the Deponent to weaken the case ; the reason 
NT concealing their marriage being, in his opinion sufiiciently 
ccounted for by the subsequent letters No. IS, 14, and 15, 
tun the Defendant to the Plaintiff; deposes, that the abore 
Titten declaration of the parties, expressed in unequivocal 
nrms, and it must be presumed deliberately made, in his 
pinion, independent of all othef circumstances, constitutes 
II effectual marriage ; for he holds, that according to the law 
r Scotland, a marriage is completely established where con* 
tnt is deliberately given ; .more especially, when expressed 
{ a written acknowledgment or declaration per verba de prm* 
nUij bearing that the parties are eo^ipso husband and wife : 
le Deponent is of opinion, that such a declaration constitutes 
marriage by the Scot's law; though there should be no 
mcubUm; but that point does not here come into question, 
{ he holds, according to the statement in the case, that coti'^ 
Mtus or a copula has taken place. And he must further 
t>8erve, that the constitution of a marriage betwixt these 
arties as above mentioned, is confirmed by various expres- 
ions in the Defendant's letters to the Plaintiff, subsequent 
)hiJB declaration, namely, Nos. 12, 13, 14 and 15 ; in which, 
lesides addressing her as his wife, and subscribing himself as 
ler husband, he expressly refers to the connection that has 
leen established, pointing out at the same time the necessity 
hat existed for its being concealed. Deposes that in giving 
kis opinion he has paid attention to the writers upon this 
vanch of the law, and to the various reported cases which 
It eoosequently well known. But his opinion upon tbii 
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point has been much confirmed by a decision pronounced by 
the Court of Session, upon the 13tU June, 1792; Elizabeth 
Ritchie against James Wallace, which has not been reported. 
The Deponent was counsel in that case for Elizabeth Ritchie, 
and has recently refreshed his memory by perusing the printed 
pleadings now in his possession. The circumstances were 
shortly as follows ; Elizabeth Ritchie became pregnant to 
Wallace, who, some months after, gave her an acknow- 
ledgment in his hand-writing in these terms : ^^ January, 
1785, I James Wallace, son to John Wallace, of Wallace 
Grove, do hereby acknowledge that you, Elizabeth Ritchie, 
daughter to Alexander Ritchie in Drumbey, is my lawful 
wife ; and will solemnize the marriage regularly between oi 
in the terms of the rules of the church, as soon as convenieflt 
for us; and I am your loving husband, signed^ James Wal- 
lace. To Elizabeth Ritchie. Witness, Janet Telfer," Wal- 
lace denied his ever havvig written this acknowledgment, 
but it appeared from various circumstances to be genuine: 
Elizabeth Ritchie founded on it as a declaration de prceseniif 
constituting a marriage ; which conclusion, in point of law, 
Wallace controverted ; but the Court, by a majority of six 
judges to three, as appears from the Deponent's notes upoo 
the papers, sustained the sentence of the Commissaries, which 
had found the acknowledgment libelled upon, relevant to iih 
fcr marriage betwixt the parties. 

R. HAMILTON, 



The same Witness examined on the lnterrogat<Niei 
given on behalf of John William Henry Dalrjan- 
pie, the other Party in this Cause. 

]• To the first of the said Interrogatories this Respondent 
answereth and saith. That the law of marriage in Scotland 
has for a long period been clear and decidedly fixed. It ii 
laid down by Lord Stairy (Edition 1681 pages 30 and 76, 
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and Edition 1693 pages 25 and 424) that marriage consists in 
the present consQjit, whether that be by words expressly, or 
tacitly by cohabitation or acknowledgment, or by natural 
commixtion, where there has been a promise or esponsals pre- 
ceding; for therein is presumed a conjugal consent de prct* 
senti. This was the law then, and the Deposer holds it to 
be the law at this day, and is of opinion that it has not been 
shaken or altered by any of the cases that have since oc- 
curred, such as those ofM^Innes against More, White against 
Hepburn, Taylor against Kello, M^Laughlan against Dob- 
son, or McGregor against Campbell, which were all involved 
in special circumstances ; whilst on the other hand, the law 
as laid down by Lord Stair and Erskine, Book 1st, Tit. 6, 
% 2, 3, 4, 5, has been recognized and confirmed by various 
cases; particularly by those of Inglis against Robertson in 
1786, Ritchie against Wallace in 1792, of Edmonstone 
against Cochrane, in 1804, and^Walker against M^Adam in 
1807. 

2. To the second of the said Interrogatories this Respondent 
answereth and saith. That the Scots law of marriage is ascer- 
tained and rests, 1st upon legal principles, in respect it is a 
consensual contract. 2dly, upon the authority of our law- 
writers, referred to. Sdly, upon the judgments pi*onounced 
by the Court ; and it is upon these that the Respondent has 
formed and given his opinion. 

3. Tothe third of the said Interrogatories this Respondent 
answereth and saith, That there certainly is a material diffe- 
rence betwixt an obligation or promise to marry, and an 
actual marriage ; a promise of marriage, rebus integrisy may 
be resiled from ; but if followed by a copula or consumma- 
tion, a marriage, as formerly mentioned, is thereby consti- 
tuted. 

4. To the fourth of the said Interrogatories this Respon- 
dent answereth and saith, That an irrevocable obligation, by 
which he understands a written promise to marry delivered to 
a woman, will not be in all eases binding upon or tie up the 
woman from marrying another man. In the event of such a 
promise, there is rebu$ integris no marriage, so that either 
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party may draw back, leaving it to the party injured to seek 
such redress as the law will afford by an action for breach of 
promise. 

5. To the fifth of the said Interrogatories this Respondent 
answereth and saith, That he conceives that a woman who 
has received such a promise, is entitled to call upon the man 
in the proper court, at any subsequent period, to fulfil it ; 
but as such a promise, provided matters were entire, woiild 
not constitute a marriage, the man might draw back, leaving 
to the woman her action for breach of promise : circum* 
stances might no doubt occur, which might take away the 
woman's right to demand the enforcement of the man's promiM 
to marry, if for instance, she was herself to marry another 
man, or if she was unequivocally to concur in, or consent 
to, the man's marrying anotlor. This answer is given up^ 
the supposition, that there has been a promise merely, but de 
facto no marriage, for if that promise has been followed by K 
copula, a marriage is thereby constituted, which no circum- 
stances or length of time can annul ; and which the woman, 
accordingly may at any subsequent period demand to be de- 
clared in the proper court. If a man has made a promisei 
and is uncertain from the circumstances which have occurred 
whether or not he has involved himself in a marriage^ bit 
remedy is by an action of Jactitation of Marriage, or of 
** putting to silence," as we call it in the Consistorial Cour^ 
the result of which will decide whether he is bound or 
free. 

6. To the sixth of the said Interrogatories* this Respondent 
answereth and saith. That he is of opinion, that as a promise 
of marriage to a particular woman, followed by a copula, 
both events occurring in Scotland, constitutes a marriage by 
the law of Scotland, the man to whom these circumstances 
applied, must be held as married, in whatever country he 
roay go to; and that he could not legally marry anotber 
woman in England or any where else. If such a man, fifom 
the woman's not insisting, was in dubiety as to the state ht 
was in, his proper course would be to bring an action of put- 
ting to silence^ as above-mentioned. 
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7. To the seventh of the said Interrogatories this Respon- 
dent aoswereth and saith, That a declaration in writing, 
given bj a man to a woman, that she is his lawful wife, is 
not merely an obligation to marry, but is, when attended with 
the woman's acceptance and consent de prcesenti^ the valid 
constitution of a marriage. 

8. To the eighth of the said Interrogatories this Respon* 
dent answereth and saith. That in the case supposed of a 
copula or consummation, either before or after such a declara* 
lion, a marriage, it is thought, would certainly be constituted^ 
nor would the circumstances mentioned constitute an obliga- 
tion only upon the man to complete the marriage. 

9. To the ninth of the said Interrogatories this Respondent 
answereth and saith. That a declaration in writing, such as 
here supposed, constitutes as already observed, a marriage, 
not merely an obligation to marry, and a correspondence 
such as is figured, as it would evince the understanding and 
belief of the parties, would confirm the idea as to the exist- 
ence of a marriage between them. 

10. To the 10th of the said Interrogatories this Respon- 
dent answereth and saith. That if the man or woman who had 
given and received a declaration of a marriage, should there- 
after express doubts as to the validity of such a declaration 
to constitute a marriage, or fears of beihg deserted, such ex- 
pressions would, no doubt, be taken into account in explain- 
ing the intention of the paUies at the time the written decla- 
tation was made; but unless such expressions indicated and 
inferred that there had been no marriage in view, intended, 
or entered into, so that the declared consent was thereby con- 
troverted and overruled, the Deponent is of opin^o^ that the 
expression of such doubts or fears by either party, which 
inight be the result of misconception, could not destroy the 
effect of an explicit acknowledgment or declaration of a mar<* 
tiage. But it is hardly possible to answer this query pointedly, 
Or in more precise terms, unless the circumstances or expres- 
sions alluded to were more particularly detailed. 

K. HAMILTON. 
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The same Witness examined on the additional Inter- 
rogatories given on behalf of John William Henry 
Dalrymple, the other Party in this Cause. 

1. To the first of the said additional Interrogatories this 
Respondent answereth and saith, That he is of opinion that 
Sir Thomas Craig, lib. ii. dieg. 18, §17, et sequent.^ 
where he treats of legitimate and illegitimate children, has 
delivered substantially what he is bound to presume v»*as the 
Law of Scotland, as to marriage, at the time he wrote ; ac- 
cording to that author, it appears that the essentials of 8 
marriage existed, provided sponsalia, or a promise had pre- 
ceded a concubitus or consummation. It has indeed been 
conjectured, from what Craig says of the case of Edward 
Younger, that such circumstances conferred only a right of 
Action to have the marriage solemnized, and he accordingly 
mentions that to that effect the mother had prevailed before 
the commissaries ; but it appears from what immediately 
follows, that though Younger had refused, these judges 
nevertheless held that there had been a valid marriage, and 
gave eflFect to it accordingly. This proceeding seems to be 
very little different from the present law and practioci 
where a marriage constituted by a promise and copula, re- 
quires, like other irregular and clandestine marriages, a de- 
clarator as judicial evidence of the fact. And whatever 
upon this point may have been Craig's idea, the Respondent 
is of opinion, that the Law of Scotland has for a long period 
acknowledged that a promise, followed by a copula, does not 
naerely furnish grounds for enforcing marriage, but does actu- 
ally constitute one. That Craig treats of other points, namelyi 
what effect is to be given to a marriage while a prior CMie 
has been entered into and is subsisting, and gives his opi- 
nion that the bona Jides of one of the parties, though not 
sufficient to confirm the marriage, will nevertheless be 
effectual to legitimate the offspring, though not so, if botfc 
parties are in the knowledge of the prior marriage ; but tke 
Respondent doubts very much, if children bom in sack 
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eircamstances could ever be regarded as legitimate, and is 
of opinion, that by the Law of Scotland as it now stands, 
they would not. He further answereth, that Craig is not 
upon points of this nature, of the highest authority in the 
Law of Scotland ; they are not those upon which he pro- 
fessedly treats, and his opinions have not the same weight a» 
those of Lord Stair and other subsequent writers. 

2. To the second of the said additional Interrogatories 
this Respondent answereth and saith, that the doctrine laid 
down by Lord Stair in the passages referred to in this 
query, must be presumed to have been agreeable to the Law 
of Scotland in 1693, when the edition referred to was pub- 
lished. That it is further upon the whole agreeable to the 
Law of Scotland as it stands now, except that it appears to 
be now more firmly established that a promise and subse* 
quent copula constitute a valid marriage. That more par- 
ticularly, and in answer to that part of the query, viaf. if 
•the Law of Scotland has changed since the time of Lord 
Stair, and if so, What has introduced such change? the 
Respondent answereth and saith. It appears to him, that 
with a very few exceptions of dubious import, the Law of 
Scotland that a promise, followed by a copula, constitutes 
a marriage, has come to be permanently fixed and esta- 
blished. For it appears that both Sir John Nisbet, of Dir- 
leton, who was advocate to King Charles the Second, and 
Sir James Stewart, who was advocate to King William and 
' Queen Mary, were of opinion (voce sponsalia) that a pro- 
mise, followed by concubitusy made an effectual marriage. 
Two cases are reported in the Dictionary of Decisions, 
Tol. ii. page 2S8 ; the first, 19th July, 1670, Cockburn, 
the second, 19th February, 1732, Harvie, which seem to 
infer, that a promise of marriage and subsequent copula 
made an effectual marriage : the case, 15th July, 1696, 
Rislop contra Kerr, reported by Fountainhall, and referred 
to in the case, 1st December, 1749, Linning contra Hamil- 
ton, appears, no doubt, to be somewhat adverse to this doc- 
trine ; but the Respondent observes^ that this was not an 
Action for declaring a marriage, but for damages, and there* 
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« 

fore h6 thinks it to be presumed, the woman Hislop waa 
conscious that she could not establish such a promise of mar- 
riage as would enable her to prevail in an action of that 
nature, which idea is countenanced by the circumstancci 
and opinions stated in the report. That this is not at any 
rate a decision, that a promise and subsequent copula did 
not constitute a marriage; and although it had, the Re« 
spondent does not think it could be held sufficient to over- 
rule the prior and subsequent adjudged cases and authori- 
ties. That the other case of Agnew, referred to in the de- 
cision of Linning contra Hamilton, instead of being adverse, 
seems to confirm this doctrine. That the Respondent hai 
examined the printed pleadings in the case of Linning, 
(Sessions Papers, in Advocates Library, Kaimes' remark- 
able decisions. No. 100,) and from these it appears, that 
Castlelaw, the woman, insisted against Agnew for a mar- 
riage, and in support of it alleged a promise and subsequent 
copula; no doubt appears to have been entertained of the 
relevancy of these grounds, but she failed in the proof ; for 
having referred the promise to- Agnew himself, he swoif 
negative, upon which the conmiissaries found ^^ that tiie 
defender's oath does not prove a direct promise of marriage 
previous to the concubitus /" and therefore assoilzied from 
the process of adherence, &c. To this sentence, the Court 
of Session, upon the 1st January, 17-^, adhered : so that 
foiled in her action for a marriage, she was contented \o . 
take, and Agnew to pay, damages. That the case of 1st j 
December, 1749, Linning contra Hamilton, and varioui 
other cases subsequent, appear to affirm the legal doctrine 
as to a promise and subsequent copula : The pursuers' ac- i 
tion in that case, which was at first for a marriage, wai J 
chiefly founded upon the allegation of a promise of marriage f 
followed by a copula; which infers, that such groondi I 
Were relevant : upon a reference to oath, the defender denied 
the promise, which ended the question of marriage, so tbat 
the pursuer proceeded in her action of damages. But if the 
promise had been proved scripto vel juramentOy the Re- 
•pondent has not a doubt that the pursuer Linning wottU 
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have prevailed in establishiiig the marriage ; that then came 
the case, Pennycook and Grinton contra Grinton and 
Graite, where the question was expressly decided ; and the 
same doctrine is confirmed by the case, 26th November, 
1755, Smith contra Grierson, in the Faculty Collection, 
from the report of which it is clearly to be inferred, that a 
promise and copula sufficiently constituted a marriage by .the 
Law of Scotland ; the only legal point which occurred 
being as to the mode in which the promise was to be proved, 
which it was found could be done only by the defender's 
"writinor or his oath* That the same doctrine seems to be 
taken for granted in the argument on the case, 20th De« 
cember, 1781, M'Innes contra More, where it is stated as 
one of the modes of constituting a marriage. It is like- 
wise inferred in the case, 18th November, 1785, White 
contra Hepburn ; and in the case, 13th June, 1792, Ritchie 
contra Wallace, referred to in the Hespondent's deposition 
in chief; The Respondent observes, from the notes of 
the judges opinions, that the late Lord Justice Clerk 
McQueen stated a promise and copula as one of the modes 
of constituting a marriage. In the case of Kennedy contra 
McDowell decided in 1800 but not reported, the pur- 
suer's chief ground of action for establishing a marriage 
was a promise and subsequent copula : but though she failed 
in establishing these precise circumstances, and of conse« 
quence in making out her marriage, no doubt, the Re- 
spondent understands, was entertained by the commissaries 
or the Court of Session, as to the relevancy of a promise 
and subsequent copula, to constitute a marriage. That in 
the argument in the case, 15th May, 1804, Edmonstone 
contra Cochrane, and in that of March 4th, 1807, Walker 
contra M^Adam, it is stated and avowed by both parties, 
that a promise and subsequent copula was one of the 
modes of constituting a marriage by the Law of Scotland. 
That these are the authorities which in the Respondent's 
opinion appear to have confirmed the Law of Marriage, as 
laid down by Lord Stair. 

3. To the third of the said additional Interrogatories this 
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, Itespondent answete'th and saith, That heis of opinionjthat 
the decision in the case of Pennycook contra Grinton, 15th 
Dec. 1752, if an extension of the doctrine laid down by Sir 
Thomas Craig was nevertheless agreeable io that laid down 
by Lord Stair, and to most^ if not to all, of the previous au- 
thorities the respondent is in the knowledge of, and which 
have been noticed above ; it farther appears io him from the 
tepoit, that this case was decided upon the general point, 
and that whether the woman, namely, Graite, had been in 
hond fide or not, that the decision would have been the same 
as was given, and her marriage consequently annulled. 

4* To the fourth of the said additional Interrogatories, this 
Respondent answereth andsaith, Thathe has already men- 
tioned the cases he is in knowledge of, which seem to apply 
to the present question, but others may have occurred in the 
Commissary Court. 

5, 6, 7* To the fifth^ sixth, and seventh of thesaid additional 
Interrogatories this Respondent answereth and saith, That the 
Court of Session is not he conceives bound by former de- 
cisions, if these are in principle iniquitous or unjust; if 
doubts are entertained of any point of law or decision, as to 
its being unsound or not to be followed as a precedent, the 
court is certainly at liberty to review it either by a hearing 
in presence, or in some such solemn manner, so as by a deli- 
berate judgment, to fix the point in future. 

8, 9. To the eighth and ninth of the said additional In- 
terrogatories this Respondent answereth and saith. That he is 
of opinion that the case of Grinton is one of authority, 
fixing the general point, as the report bears ^^ that it was 
held for law, that a promise of mar^age followed by a 
copula made from that moment an actual marriage." The 
principle there laid down appears moreover to be con* 
firmed by the discussion that has occurred in the yarioos 
cases already mentioned ; and although the court might no 
doubt order a hearing in presence, for reviewing the prin- 
ciple of that decision, the Respondent would doubt very 
much, and would indeed have little expectation of its being 
altered« 
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lOi To the tenth of the said additional Interrogatories this 
Respondent answereth and saith, That writings produced 
by a party asserting a marriage, though after the other 
party has intermarried with another, will nevertheless, the 
Respondent conceives^ receive such effect as is due to them 
upon their own merits. 

11* To the eleventh of the said additional Interrogatories 
this Respondent answereth and saith, That he conceivas ihalt 
in the case' supposed in this query, the pretensions of the 
party who had ostensibly intermarried with a person pre- 
' viously married in consequence of a premise followed by a 
copula would not be sustained, and of course as the first 
would be a valid marriasre the second formed connection 
would not be regarded* 

Ifi. To the twelfth of the said additional Interrogatories this 
Respondent answereth and saith, That he conceives that the 
Defendant being a domiciled Englishman in Scotland upon 
military service, did not impede his contracting while in 
Scotland a valid marriage by the law of Scotland, and if he 
contracted such a marriage in Scotland, either by mutual 
declaration de prceserUiy or by a promise and subsequent 
copula, his publicly marrying Miss Manners in England 
before the present action was instituted, can have ne effect 
upon the validity of his previous marriage. 

IS. To the thirteenth of the said additional Interroga« 
tories this Respondent answereth and saith. That officers 
on military service in Scotland, though in relation to ques«* 
tions of succession they may be held domiciled English* 
men, may without any solemnization^ or contract of mar- 
riage, form connections with women which will be a mar- 
riage, namely, by declarations of marriage de prtesenti^ by 
a promise and subsequent copula, and by the other modes 
in which an irregular marriage in Scotland is constituted. 

^^14, 15, 16. To the fourteenth, fifteenth, and sixteenth, oi 
the said additional Interrogatories this Respondent answer* 
eth and saith, That as the cases pointed out in these Interro- 
gatories have not, so far as the Respondent knows, ever 
occurred or been decided^ he cannot venture to give a po« 

f2 
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sitivc opinian upon them ; if tlie parties were domiciled in 
Scotland, he is inclined to think that in either case supposed 
a marriage would be constituted. But he entertains great 
doubts and uncertainty as to what might be the result, if 
the patties were in do respect subjected to Scottish domi»' 

ciliation. 

17. To the seventeenth of the said additional Interro- 
gatories, this Respondent answercth and saith, That letters 
bjr a domiciled Englishman in England, to a woman in 
Scotland, expressing consent to a marriage de prassentij 
would n6t, the Respondent Jipprehends, be sufficient to can* 
stitute a marriage by the Scots law, but that such letters 
would assuredly be taken into account as evidence of a 
marriage asserted to be contracted in Scotland. 

18. To the eighteenth of the said additional Interrogatories 
this Respondent answereth and saith, That he is not aware 
of any distinction in the law of Scotland between a mar- 
riage actually constituted, and a promise of marriage fol- 
lowed by a copula, which he conceives to be the import 
of this query in relation to ^' an obligation to marry which 
cannot be retracted in respect that res non sunt integra^^ 
these last circumstances as already so often mentioned, con- 
stitute a valid marriage awaiting like all other irregolar 
and clandestine marriages a declaratory sentence of the 
Consistorial Court ; (but with retrospective operation,) ai 
the appropriate judicial evidence to the eflfect. That the 
Respondent therefore thinks that all such irregular and 
clandestine marriages stand upon an equal footing, and 
that in relation to them, there is no obligation of an inter* 
mediate class, leaving both parties at liberty to contract 
another marriage, and that such intermediate obligatiim ii 
referable only to a promise of marriage, without a copula^ 
which rebus integris may be resiled from. 

19. To the nineteenth of the said additional Interroga- 
tories this Respondent answereth and saith, That he con* 
ceives that by the law of Scotland an obligation or promiie 
to marry may be retracted or departedTrom rebus iMegris 
as already noticed, leaving to the party injured dieir actto 



Ixix 

of damages. That he does not understand, that by the law 
of Scotland damages in such cases would be allowed ab- 
stractly for the breach of promise and consequent affront, 
but if the party injured can shew actual loss or damage in- 
curred in consequence of the retraction of a promise, a com- 
pensation upon that account will be allowed. 

20. To the twentieth of the said additional Interroga- 
tories this Respondent answereth and saith, That it appears 
to be anticipated, the respondent having given his opinion 
that where a promise of marriage has been made and a 
copula has followed, a marriage is thereby constituted ; 
so that in the event of retracting, payment of damages 
will not suffice* 

Sl.Tothe twenty-first of the said additional Interrogatories 
this Respondent answereth and saith, That he is of opinion, 
that in holding a promise and subsequent copula to be the 
constitution of a marriage by the law of Scotland, the equit- 
able and moral principle is taken deeply into account ; but he 
does not imagine thnt this is the only ground for holding 
that these circumstances constitute a marriage; that th« 
inferred consent never is, he conceives, to be lost sight of: 
and it appears to him, that Mr. Erskine in the passage re- 
ferred to, B. I. T. vi. S. 4, though he does not state th« 
law of marristge so fully as might be, yet, nevertheless states 
it with truth and correctly. 

22. To the twenty-second of the said additional Interrog?^- 
tories this Respondent answereth and saith, That if a promise 
of marriage has been legally proved, scripto veljuramentOy 
and a copula has followed, the Respondent is not aware of 
any means by which the essentials thereby established in 
constituting a marriage (whether it is the presumed consent 
de prcesenti J or the xaoTdil principle that is, considered) can 
be rebutted ; if these facts are proved, a man'iage is fixed ; 
80 that there is in his opinion an end of the question. 

23. To the twenty fthird of said additional Interroga- 
tories this Respondent answereth and saith, That where 
a woman has given a promise of marriage, and a copula 
has followed^ and tU^ man alleges a marriage, and of 
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consequence a consent upon his part eo memento^ a marriage 
the Respondent thinks, is established : but if it is the \¥oman 
who alleges a marriage, there will be this defect in the case 
supposed t© constitute a marriage, namely, that the man has 
not promised or consented : and in these circumstances it is 
accordingly thought, that as there would be a lack of mutual 
' consent to marry, there would of course be no marriage. That 
the Respondent must however observe, that as he does not 
know of any such case having been decided, he gives this 
opinion with caution ; and it at the same time appears to himy 
that the discussion of these hypothetical cases, evinces, that 
the consent of parties is in all these and similar circum* 
stances one of the main and ruling principles for deciding 
a question of marriage. 

24. To the twenty-fourth of the said additional Interroga- 
tories this Respondent answereth and saith, That he is of 
opinion that this doctrine, as to the constitution of marriage, 
is not radically contradictory to the substance of the doc- 
trine stated by Sir Thomas Craig. If there is any difference, 
it rests not upon the essentials in the constitution of a mar- 
riage, but in the form merely of declaring it, and whether 
or not a previous action is necessary. But the doctrine 
stated, is, the Respondent conceives, agreeable to the autho- 
rity of Lord Stair, which is justly considered as of gr^t 
weight in the law of Scotland. The work of that author 
does perhaps contain some errors, but it is more to be de- 
pended on, than that of any other ; and if there is any omission 
in the passages in his work, relative to the law of marriage re* 
ferred to, it is, in not adverting to the moral principle assuredly 
to be taken into account, in judging of, and holding a pro* 
mise and subsequent copula to be the constitution of a valid 
marriage ; Lord Stair, it is true, does not refer to any case 
ip support of the above position, excepting that of Younger 
be considered as one, (vide edition, 1693, page 426,) But 
the Respondent conceives that his opinion is sanctioned by 
the soundness and equity of the principle and the analogy 
which the case bears to the constitution of a marriage by 
mutual coQsent de prqssentiy and independent of these viewS| 
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Lo?d Stair probably had the Canon Law in his eye, by the 
decretalia Gregorii^ of which, lib. 4. tit. 1. cap. 30, it is 
^said, " iy qui /idem dedit mulieri super matrimoniocontrahendo 
camali copuld subsecutd^ si in fade ecclesice ducat aliam et 
cognoscatj adprimam redire tenetur^ etc. the opinion of this 
author is accordingly entitled to mnch consideration, and 
no doubt, it is conceived, can be entertained of the fidelity 
with which that opinion has been transmitted, as it is con- 
tained in the two first editions of his work, both of which 
were printed in his own lifetime : the second in 1693, pro- 
fessing to be a correction of the first, in 1681, by his Lord* 
ship himself. 

25 p 26. To the twenty-fifth and twenty-sixth of the said 
additional Interrogatories this Respondent answereth and 
6aith, That contracts of marriage entered into in Scotland 
bear in general and it is probable uniformly, that the par- 
ties accept of each other for their lawful spouses, or as Dallas 
has it, page 724, et sequen^ for their lawful future spouses ; 
importing thereby consent de prcesenti : but then these con- 
tracts further bear, that the parties are to solemnize such mar- 
riage in the face of the church, and thence it is held, Erskine, 
p. 90, that such contracts do not constitute a marriage, but 
may be resiled from, leaving to the party their action of 
damages for any loss that may have been sustained in con- 
sequence thereof; such contracts are usually subscribed in 
presence of the relations of the party, who most frequently 
also subscribe it as witnesses, but they are entirely different 
and altogether distinct from the exhibits annexed to the pre- 
6ent case, which, in the Respondent's opinion, constitute a 
clandestine though an efiicient marriage, excluding in their 
intention such formal preliminary which is of a public nature, 
and in like manner all ceremonies and solemnities in the face 
of the church : as such declarsctions constitute, as the Re- 
spondent conceives, an effectual marriage instanter^ they 
cannot be retracted, and much less so, if, as is stated to h^ 
the fact in the present instance, there has been a copula or 
^oncubitus. 

37 ^ To the twenty-seventh of the said additional Interro* 
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gatories this Respondent answereth and saith, That he is of 
opinion that in consequence of the exhibits annexed to the 
libel, namely, the promise to marry and the mutual decla- 
rations of marriage de prcesentiy which were given, and if it 
be the fact, as is affirmed, that concubitus followed, neither 
of the parties could retract or free themselves from a mar- 
riage,, independant altogether of any actual celebration 
of it. 

28. To the twenty-eighth of the said additional Interroga- 
tories this Respondent answereth and saith, That he is fur- 
ther ^ opinion, that by these exhibits and the alleged 
copula, (which if it is denied must be proved) the Plaintiff 
was bound to the Defendant in a valid marriage ; it was 
consequently in his power to claim her as his wife, and to 
require her adherence ; and in the event that the Plaintiff had 
destroyed the exhibits in her possession, if the Defendanthad 
in his possession a duplicate of the mutual declaration, that 
would be suliicientto prove and constitute the marriage ; and 
if he had not such duplicate, he would have been entitled 
to her oath as to the prior existence of such exhibits, and 
to the import of them whether they did not contain a pro- 
mise of marriage and declaration de prcesenii of such ,an 
engagement: either of which being established in the affirm- 
ative, would in like manner as now that they are in existence, 
constitute a marriage. 

29. To the twenty-ninth of the said additional Interrogato- 
ries this Respondent answereth and saith, That he has either 
now or formerly noticed all the cases appearing to be mate- 
rial and applicable upon the law of marriage, which he is 
acquainted with. In the case of Ritchie contra Walla^re, 
in 1692, which was decided upon a declaration de prcesenti, 
matters were in certain respects entire, the copula having 
preceded the acknowledgment; but this circumstance was 
not held as altering the case, or as diverging it from the rule 
of law that the mutual consent of parties declared de prassenti^ 
constituted a marriage. 

30,31. To the thirtieth and thirty-first of the said addi- 
tional Interrogatories thisRespondent answereth andsaitb^Tbat 
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if parties were to enter into a contract of marriage, anil a 
::opula or concubitiis was thereafter to take place, so that 
nfiatfers were not entire, a marriage it is thought would be 
constituted. In like manner, as in the case where there had 
been a promise and subsequent copula ; and as a valid mar- 
riage would in these circumstances be constituted, so the 
Respondent does not imagine that any- subsequent connec- 
tion of that nature, which the man might attempt to form, 
could have the result of an effectual marriage. Thi».t the 
woman clandestinely married, might be highly to blame la 
concealing or seemingly foregoing her right, but that Ahi- 
duct could not justify or excuse the man, or place him abso- 
lutely in bond fide to contract a second marriage ; nothing 
could place him in security, and consequently in bond fide^ 
but a decree of putting to' silence in an action of jactitation 
of marriage; and although a grievous misfortune might thus 
fall upon an innocent woman who had been ensnared by the 
falsehood of the man, no feeling for her mischance can, in 
the Respondent's opinion, be set up to overturn a marriage 
previously constituted, and to bastardize the issue, if any, in 
favour of what was from the first in consequence of the man's 
incapacity to contract a legal marriage, nothing more, how- 
ever much the injured female might deserve commiseration, 
than an illicit connection. 

R. HAMILTON, 



The same Witness examined on the further additional 
Interrogatories, given on behalf of John William 
Henry Dalrymple, the other Party in this Cause. 

1. To the first of the said further additional Interrogatories 
this Respondent answereth and saith. That he has paid par- 
ticular attention to the case reported by Falconer, 28th July, 
1747, Campbell contra Cochrane, and to the ultimate result 
in that case subsequent to the point reported. The point 
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adjudged by the Court of Session is thus.noticed by Falconer 
in his Index, voce — Fraud: — " A woman alleging a private 
marriage with a person deceased, who during his life had 
lived publicly with another in her sight, was repelled pcr^owo/i 
exceptione from proving her marriage io the prejudice of the 
other and her issue." The Court of Session, by Interlocutor 
of the 28th July, 1747, remitted with an instruction to the 
Commissaries '^ to find that Mrs. Kennedy was barred person 
noli (kvceptione from being admitted to prove that she was 
married to M. Campbell, of Carrick, before he was married 
to4if rs. Jean Campbell," so that the sentence of the Com- 
missaries who had allowed Mrs. Kennedy to prove her mar- 
riage was altered ; but this point was appealed to the House 
of Lords, and upon 6th February, 1748, the Interlocutor of 
the Court of Session was reversed, and that of the Commis- 
saries \Vhich had allowed a proof, sustained t that theDeposer 
has found this to be the fact from the appeal cases of these 
parties appointed to be heard in March 1752. It is indeed 
said in the case of Mrs, Jean Campbell, that the Interlo- 
cutors complained of were reversed by consent of her coun^ 
«el,but it is however certain that the question returned to the 
Court of Session and the Commissaries when the Interlocutor 
allowing Magdalene Cochrane or Kennedy a proof of her 
marriage, was followed out, a proof accordingly taken, and 
upon the 25th January, 1751, the Commissaries found that 
Mrs. Magdalene Cochrane had not proved her prior maXf 
riage libelled, and therefore dismissed her process, and 
found in favour of the marriage of Mrs. Jean Campbell and 
the legitimacy of her daughter. Tbi^ sentence was also sub« 
mitted to the Court of Session, and tliereafter was appealed 
to the House of Lords, and was affirmed. That in adverting 
therefore to this case, it must be remembered that the point 
reported by Falconer, namely, that Mrs. Cochrane was barred 
personali exceptione did not ultimately stand, she being al* 
lowed to prove lier marriage; and this, the Deposer cent 
ceives is agreeable to the law of Scotland as it now stands, 
Mrs. Cochrane, as the Commissaries found, did not prove her 
prior marriage, and though the circumstanpds in whii^h ili« 
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-was placed appear from the appeal cases referred to to have 
been extremely hard, those on the other hand which in the 
Respondent's apprehension were the most adverse to her, 
(supposing they are correctly stated in the cases) were that 
Mrs. Cochrane had by her conduct upon different occasions 
several years subsequent to her alleged marriage treated 
Mrs. Jean Campbell as Captain Campbell's wife, thereby 
acknowledging her as such. That the Respondent is aware 
that this fact might have had much >veight in the compara- 
tive estimation of the proof brought by the parties, in so far 
^ it might perhaps from thence be inferred, that such con- 
duct betrayed a consciousness upon Mrs. Cochrane's part 
that she was not Captain Campbell's wife. The Respondent 
conceives that the decision upon the first point in the above 
case is so far applicable to the present one, that the Plaintiff 
is not barred personali exceptione from proving her alleged 
prior marriage with the Defendant : but it is impossible for 
him to say, whether the decision upon the second point in 
the above case is in any respect applicable to the present 
question, as he is not put in possession of all the circum- 
stances that may have taken place between thp Plaintiff and 
Defendant subsequent to her alleged marriage, and in par- 
ticular, he does not know whether or not she has acknow- 
ledged Miss Manners as the Defendant's wife. 

2, S. To the second and third of the said further additional 
Interrogatories this Respondent answeretli and saith. That as 
he has adverted to the cases referred to in his answer to tbe 
second of the additional Interrogatories, it is only necessary 
to observe further, that these cases do not, in his opinion, 
prove that either in the year 1696 or 1749, a marriage resting 
upon a promise and subsequent copula could be defeated by 
another marriage entered into by the man as a medium im* 
pedimentum ; and it further appears to him, that the decision 
upon the first point in the case of Campbell contra Cochrane, 
is adverise to that doctrine. 

4. Tothe fourth ofthe said further additional Interrogatories 
this Respondent ans^yereth and saith,That he is well acquainted 
with this article pf Lord Karnes's Elucidations, but though it 
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is like all that author's writings, an ingenious argument, it is 
in some places incorrect ; particularly where he says, that a 
low woman may succeed in proving a promise citm copula^ by 
witnesses of her own rank, which is not the law, as his Lord- 
ship may have known from the case 26th Nov. 1755, Smith 
contra Grierson. That it is impossible for the Respondent 
to say whether the circumstance of the subsequent marriage 
with Graite being a clandestine one, bad, as Lord Kames 
insinuates, weight with (he judges ; nothing of that kind ap- 
pears from the report, which, as-already mentioned, bears, 
that the case was taken up entirely upon the general point: 
and, as the Respondent holds it to be fixed law, that a promise 
and subsequent copula constitute a marriage, he does not think 
that Lord Kame's argument in a case similar to that of Grin- 
ton would be successful. 

R. HAMILTON. 
15 August, 1809. 

Repeated and acknowledged at Edin- 
burgh, before me the undersigned 
Wm. CoulteR; Lord Provost. 

In the presence of me, Harry Davidson, 
Not. Pub. and Actuary Assumed. 



On the Libel and Exhibits given on behalf of Mrs. 

Dalrymple. 



7th June, 1809. 
DAVID HUME> Esq. of the City of Edinburgh, Advo- 
catCj aged fifty-two years, a Witness produced and sworn 
deposes and says, That he has practised as an Advocate be* 
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fore the Supreme Court of Session in Scotland since 1780, 
and that he has occupied the Chair of Professor of Scots Law, 
and read lectures as such in the University of Edinburgh 
since Deceraber 1786; and further to the eleventh article" of 
the said Libel he deposes and says, that he has attentively 
perused and considered the several Exhibits annexed to the 
Libel, and that in the law of Scotland marriage is considered 
' as an ordhiary civil contract which is completed by the in- 
terposition of the consent of parties, provided this take place 
unequivocally, seriously, and deliberately, and with a genuine 
purpose immediately to establish the relation of husband and 
wife, and not to engage only, or betroth themselves to marry, 
at some future time. That a marriage may thus be effectually 
made in Scotland, without the form of celebration by a clergy- 
man, and without the use of any precise ceremony or so- 
kfmnity even of a civil nature, and in any way wherein the 
explicit and mature consent of parties is gravely exchanged. 
That with respect to the evidence of the proper matrimonial 
consent having passed between the parties, the practice of the 
law of Scotland is not limited by strict or scrupulous rules, 
but allows the fact to be vouched or inferred in sundry modes 
of evidence, by public cohabitation, under the character, or 
as it is termed the habit and repute of man and wife ; by 
writings of mutual acceptance as spouses de prcesenti^ by 
mutual written declarations or acknowledgments of marriage, 
by a series of letters, such as in their ciDutents and mode of 
address and subscription either express or virtually imply 
an acknowledgment of marriage ; by verbal declaration also 
before a magistrate, or made on some suitable and serious 
tecasion before creditable witnesses called by the parties for 
that purpose. That whether the writings executed by the 
parties are in the form of mutual and present acceptance of 
each other as spouses, or in that of a declaration of mar* 
riage as already made, is no wise material ; for still such 
writings are evidence under the hand of parties, and to each 
against the other, that the just matrimonial consent has 
passed between them in substance though not in form • the 
TvAuntary execution of sueh declarations, is a virtual con- 
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8<*ht of thfe parties as at that date to stand in the relation of 
married persons. That more especially, regard is paid to 
declarations or acknowledgments of marriage whether oral 
or written, where it appears that they have been followed 
with or accompanied hy the parties^ carnal knowledge of 
each other ; not that such intercourse is regarded as the seal 
or accomplishmentof the contract or indispensable to its va- 
lidity, but as a material ingredient of evidence to shew that 
it was meant and understood between the parties, that they 
were actually man and wife from that time, and not engaged 
or under promise only. That it is however carefully to be 
observed with respect to all these several modes of evidence^ 
whether oral or written, that they are liable to be controuled 
and expounded by other writings, if such there be, of a 
contrary import which have passed between the parties, or 
by facts and circumstances of a different tendency in the after 
conduct and proceedings of parties, whereby it becomes ne* 
cessary for the judge to take a complex view of the whole 
case, and to determine on the whole series of evidence and cir- 
cumstances, whether by the writings and acknowledgments 
which passed between the parties, they did or did not truly 
intend to become man and wife, and did or did not considef 
themselves as being in that relation to each other- That 
among other circumstances, which weigh in this point of view^ 
the absence of carnal intercourse, is always one of some mo- 
ment ; but that although unfavourable to the plea df mar- 
riage, this circumstance, in the Deponent's opinion, is not of 
itself decisive, but may be made amends for by the other eti- 
dence in the case, and more especially where reasonaUa 
motives of prudence or the like can be assigned for such for- 
bearance. That in illustration of the general principle above* 
mentioned, tlie Deponent may take notice of the foUowiof 
judgments which appear in the printed collections of report^ 
The case of Inglis and Robertson, 3d March, 1786, the cw 
of Edmonstone contra Cochrane, 15th May, 1804, and the case 
of M'Adam contra M'Adam, 4th March, 1807, whereof 
the last was a case of mere verbal declaration ; and that thi 
Deponent has had occasion to observe sundry other ju^S* 



i to the same effect, which have not been reported i 
ase of Peggy Ferguson contra David M*Kie,(2d Au- 

1781,) being a case of verbal declaration, that of Eliza- 
Richardson, contra John Irving, (3d August, 1785,) 
i Elizabeth Ritchie contra James Wallace, ( ISth June, 
) and that of Sibella Atkinson contra John Brown, (6th 

1787,) being three cases of written declaration. That 
deponent does not consider the judgment of the House of 
5 in the case of More and M^Innes, (25th June, 1781) ^ 
le judgment of that House in the case of Taylor and 
, (16th Feb. 1787) as in anywise to the impeachment 
i leading principle of the law of Scotland respecting the 
itution of marriage, for in both instances the judgment 
i House of Lords is expressed in cautious and detailed 
f such as save the principle, and rest the decision on the 
;alar circumstances of these cases, as yielding evidence 
i case of More, that his declaration was meant as a blind. 

the world to protect the woman during her pregnancy, 

1 Taylor and Kello's case that the writings were not in- 
1 by either party, or understood by the other as a final 
nent. That the Deponent regards in the same light the 
of M^Laughla^e and Dobson, 6th December, 1796, 
! the conduct of parties had been variable and contradic- 
and no carnal intercourse had taken place : deposes, 
y the law of Scotland marriage may also be effectually 
icted by means of a mere promise of marriage, subse* 
r copuldy the law presuming in these circumstances 
is the language of systematic authors and recognized in 
ce) that the carnal intercourse is accompanied with the 
Dge of the proper matrimonial consent de prassentiy and 
3lace in reliance on it. That agreeably to this principle 
feet of copula following on a promise is not merely to 
he promise and beget an effectual obligation to marry, 

make an actual marriage from the time of the copula, 
dfect of disabling both parties from contracting any 
marriage ; and that in the case of Pennycook contra 
mandGraite,(15th Dec. 1752,) a marriage celebrated by 
fffoma Mu}^ followed with procreation of a child, was an* 
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nulled accordingly in respect of the man's prior marriage to 
another woman the pursuer, which was constituted by promise 
and copula only ;, that applying these principles to the pre- 
sent case the Deponent is of opinion that the mutual acknow- 
ledgment of marriage in the Exhibit, No. 2, and the renewed 
acknowledgment in the Exhibit, No. 10, accompanied with 
carnar intercourse between the parties proved or admitted, 
and the various acknowledgments express and implied in the 
Defendant's several letters, the other twelve Exhibits, do con- 
stitute a valid and effectual marriage by the law of Scotland. 
The said Exhibits, No. 2 and No. 10, being evidence under 
the hand of the parties, and to each against the otlier, thattFie 
proper matrimonial consent making them immediately man 
and wife, had passed between them; and these writings being 
themselves virtually and in substance the exchange of such 
consent de prcesenii. That the Deponent does not discover 
any sufficient grounds for considering the said declarations, 
No. 2 and No. 10, otherwise than as serious and deliberate, 
and intended immediately to establish the relation of husband 
and wife between the parties; and more especially this pur- 
pose and understanding of the parties may be inferred from 
the circumstances, if proved or admitted, of carnal intercourse 
having taken place in pursuance of those declarations ; and 
further that the series of letters from the Defendant bearing 
repeated and strong acknowledgments of marriage, both ex- 
press and implied, mark a settled resolution and habit of mind 
on the subject, and not a transient or wavering purpose only; 
that the Deponent observes that in some of the letters, especiallj 
in Nos. 3 and 6, some expressions are interspersed which maj 
seem to savour in some measure of an understanding on the 
Defendant's part that he was under promise or engagement 
only, but these are outweighed by earnest and more pointed 
contrary declarations in the same and other letters, and more 
especially by very serious ones, in Nos. 13 and 14, and fur- 
ther that these loose and equivocal words seem to relate to 
the Defendant's promises and engagements to make a public 
acknowledgment of his marriage as soon as might be, and are 
also probably accounted for on this footing that the marriage 
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was private, and the documents of it under the power of the 
Plaintiff, and that the parties were imperfectly instructed ia 
the law of the case, so as not to know whether it might not be 
possible to dissolve and undo the connection by mutual con- 
sent, or' by the Plaintiff's destroying the written evidence of 
it in her possession. But that on the whole series and contents 
of the letters, they do appear to the Deponent not to invali- 
date or counteract the Declarations, No, 2 and No. 10, but 
rather to vouch the Defendant's understanding that he wa» 
irrevocably married thereby, and his consent so to be, if the 
law permitted it to be done in that fashion. That the Deponent 
however thinks it proper to add, that if a process of declara- 
tor of marriage at the Plaintiff's instance, [and grounded on 
these several documents, were depending in the Consistorial 
Court of Scotland, or in the Court of Session there, the course 
of proceeding would be to compel the Defendanf, Dalrymple 
the husband, ix> produce the letters by him received from the 
Plaintiffin return, and if such letters were produced and were 
found to contain assertions on her part of her freedom from 
the matrijnonial tie, and an explanation of her understand- 
ing of the mutual acknowledgments of parties as havinj^ 
always been to promise and coatract de futuro only — this 
might be sufficient to apply and expound these acknowledg- 
ments accordingly. That on the other hand if the Defendant 
being called on to produce the Plaintiff's letters, upon oath 
denied his receipt or possession of any such or alleged that 
he had lost or destroyed them, the case would then be deter* 
mined on the documents exhibited for the pursuer. Further 
this Deponent deposes and says, that the mutual promise of 
marriage contained in the Exhibit, No. 1, being de futuro 
only, is not of itself sufBcient to make a marriage b^ the law 
of Scotland, or even to beget a yalid obligation to marry, but 
that the said written promise followed with carnal copula, 
proved or admitted, is sufficient in the law of Scotland to 
constitute a valid marriage from the date of such copula, so 
as effectually to disable both parties from contracting any 
pther marriage, and this independently of the effect of the 
saidExhibits^No. 2 andNo. 10, as an exchange or an evidence 
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of the proper and present matrimonial consent. That the 
said Exhibits, No. 2 and No. 10, supposing them not 
sufficient documents of an immediate marriage are however 
certainly at least equivalent to a renewed promise of mar- 
riage, and if followed either of them with copula proved 
or admitted,! ^^) ^^ ^^^^ manner constitute a marriage, u\f 
dependently of the promise, No. 1 . 

DAVID HUME. 



The same Witness examined on the Interrogatories 
given in behalf of John William Henry Dalrymple, 
Esq. the other Party in this Cause. 

1. To the first of the said Interrogatories this Respondent 
answereth and saith. That he considers the constitution of 
marriage by the consent of parties seriously and de pras'^ 
senti interposed, as a genuine article of the common Law 
of Scotland from the period at least of the Reformation, 
and that he is not acquainted with any evidence of the 
priest's blessing having been reckoned indispensable in 
Scotland, (though it was regular [and laudable) even in 
the Catholic times. That the only variation of practice 
the Deponent knows of, is, that for the last twenty years or 
thereby there has been somewhat a greater readiness in the 
court to admit evidence in controul or explanation of the 
written declarations of parties. 

2. To the second of the said Interrogatories tliis Respondr 
ent answereth and saith. That the law on this head is to be 
collected from the works of those authors who have written 
concerning the Law of Scotland, and from the decisions of 
the Court of Session, and of the House of Lords, in cases 
of marriage ; and that the Deponent has^ formed his ow|i 
opinion on these grounds accordingly. 

3. To the third of the said Interrogatories this Respondr 
tnt answereth and saith, That no such thing is recognized 
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in the Law of Scotland, as an irrevocable obligation to 
marry ; that to be at all available, tlie consent to marry must 
be dc presently and the most solemn promise of marriage de 
futuro under the hand even of the party not onty is not 
effectual to compel solemnization of marriage, or to au- 
thorize a decree of declarator of marriage in case of refusal 
to solemnize, but is not even a ground of action of damage 
in solatium of the disappointment, though it may ground 
a decree for such actual and patrimonial damage, (the ex- 
pence, for instance, of wedding-clothes, and the like,) 
as the complainer can shew in the case. That though par- 
ties are thus at freedom rebus integris to fulfil or desert their 
promise of marriage, yet when copula follows in reliance on 
such promise, the law infers and presumes the e:?'. change of 
the proper consent de prcesenii^ as at tlie time of the copula, 
and thus holds the parties are married from thenceforward^ 
and disabled from contracting any other marriage. 

4. To the fourth of the said Interrogatories this Respond* 
ent answereth and saith, That lie has already said that rebus 
integris the most express promise of marriage is alwayi^ revo* 
cable on either side, and in no wise hinders either party 
from contracting marriage with some other person. 

5. To the fifth of the said Interrogatories this Respondent 
answereth and saith. That it is substantially answered in 
Ifae answers to the third and fourth Interrogatories, and that 
the promise becomes void by the repentance of the party 
promiser, though he or she may not be able to allege any 
change of circumstances in justification or excuse. 

6. To the sixth of the said Interrogatories this Respondent 
answereth and saith. That he cannot well make an answer, 
in matter of law, in terms so broad and indiscriminate as the 
Interrogatory seems to require, but with respect to the effect 
of a promise and copula taking place in Scotland, and with 
a woman native of Scotland and domiciled there, that in 
his opinion there is no room for distinguishing in favour of 
the man on the ground merely of his being a domiciled Eng* 
lishman, and not possessed of any property or effects in Scot* 
land, nor on the ground merely of his afterwards marryiiif an* 
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ether woman in England. Further deposes, that he cannot 
give it as his opinion that in a competition between a mar- 
riage made by promise and copula in Scotland, and a mar- 
riage made afterwards regularly by the man in England, the 
validity of the former depends on the circumstances of the 
first wife having previously obtained a decree of the court 
declaring her marriage ; and that it would not be just that 
any such prejudice to the right of the first wife, should 
follow on her delay to ask such decree, which delay may be 
owing to her entire reliance on the man's honour^ or may 
be in compliance with his injunctions, or be matter of agree-* 
ment between them for prudential reasons. That when 
obtained, such decree of declarator publishes only and 
executes and does not form the relation, and thus the 
decree draws back and attaches to the date of those facti 
that are the substance and bottom of the case, and on which 
the law grounds its presumption of a consent de prcesentu 
Deposes and says, that one question of some difficulty may 
however be imagined, in the case of the first wife being in 
the cAtain and special knowledge of the man's addresses 
afterwards to another woman, and by her silence and course 
of conduct decidedly acquiescing in his second marriage ; 
and certainly in any case where the first marriage is doubt- 
ful, and matter of inference only from a number of collateral 
particulars, such acquiescence will go far against the 
woman, not as a renunciation of the state of wife or a bar 
in limine to her claim, but as matter of real evidence that 
«he never had intended or understood herself to be the man's 
wife ; and on this ground, in some measure, wient the u^imate 
judgment in the case of Napier contra Napier, (Nov. 1800, 
and June 1801,) where a marriage regularly celebrated, and 
followed with the procreation of many children, ^yas at- 
tempted to be set aside in respect pf the man's alleged prior 
marriage, made by cohabitation only with anptheir ifvoman 
under the character of wife, which woman had acquiesced 
for years in the second marriage, though dwelling in tht 
«ame town with the other parties : but that in the case of an 
•xpUcit written promise of marriage, followed wi(h copula^ 
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which is not of the same ambiguous description, the Depo- 
nent sees great difficulty in the way of sustaining the plea of ^ 
personal objection as in bar of the first wife, whose state 
once duly contracted is immutable, and cannot even ex- 
pressly be renounced, and much less by any sort of implica- 
tion ; and this difficulty increases in the case of there being 
issue of the first marriage. That it is true the plea of per- 
sonal objection was sustained in the Court of Session, in the 
case of Campbell of Carrick, 28th of July, 1747, where 
the first wife had lived for years in the neighbourhood and 
in the society of the second, but that judgment was reversed 
in the House of Lords, and the parties were sent to proof 
upon the case. That upon the whole, in the case of the 
man contracting a second marriage in England, while the 
first wife continued to reside in Scotland, and is thus pre- 
f umably ignorant, or has had an imperfect knowledge of 
the man's addresses, the Deponent sees no sufficient reason, 
and knows no authority for sustaining the plea of personal 
objection against the woman. 

7. To the seventh of the said Interrogatories this Re-^ 
ipondent answereth and saith. That such a declaration if 
direct and explicit, is good evidence against the man under 
his own hand, that the proper matrimonial consent making 
the woman his lawful wife has already passed between 
them, as well as in substance, the delivery of such consent 
to tl^e woman is the expression of his present consent to 
vtand to her in that relation, and that it thus makes an im« 
mediate marriage. 

8. To the eighth of the said Interrogatories this Respond- 
ent answereth and saith. That copula following on such a 
declaration, which is more than equivalent to a promise, is 
in that point of view sufficient to make a marriage by pro- 
mise and copula; and that consummation accompanying 
fuch a declaration, whether before or after is a powerful 
ingredient of evidence in confirmation of the declaration, 
as importing an inwediate marriage ; and not an engage* 
m«nt only. 
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9. To the ninth of the said Interrogatories this Respond- 
ent answereth and saith^ That as a marriage may be effec- 
tually constituted by means of a series of letters, as between 
husband and wife, so when such a correspondence follows 
on a written declaration of marriage, those two modes of 
evidence mutually strengthen each other, and take the case 
out of the notion of a mere engagement to marry, 

10. To the tenth of the said Interrogatories this Re- 
spondent answereith and saith, That it has already been 
said in his deposition in chief, that written declarations oi 
marriage how explicit soever arc liable to be cpntrouled 
and expounded by the correspondence of parties, or by 
evidence in the conduct and behaviour of parties tending to 
shew that it was not their meaning, nor was it so understood 
or agreed between them, that they were actually married. 
Further this Respondent saith, That such questions are very 
nice and circumstantial, and require a studied attention to 
all the expressions used by the parties in their letters, and 
all the possible meanings of those expressions and the mo- 
tives of parties to use them. That the Respondent would 
not consider it as materially shaking a declaration of mar- 
riage, that the parties in their letters alluded to a puipost 
of future public celebration, this being matter of decency, 
and for better repute in the world, as well as for the 
quiet of the woman's mind, who, tliough fast bound in law, 
may still feel humble and uneasy as long as the priest has not 
done his office. 1'hat neither would the Deponent consider 
it as materially shaking a declaration of marriage, that 
Cither party afterwards expressed fears of desertion, the evi- 
dence of the marriage in such cases being under the power 
of the parties, and liable to accidents, and they, uncertain 
in some measure, concerning the decision of the Law upon 
their case, no matter how positive and serious their purpose 
may have been to be instantly married by the writing Ihey 
exchanged. 

DAVID HUME- 
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The same Witness examined on the additional Inter* 
irogatories given on behalf of John William Henry 
Dalrymple, the other Party in this Cause. 

1. To the first of the said additional Interrogatories, this 
Respondent answereth and saith, That these five sections of 
Sir Thomas Craig^s Treatise de Feudis appear to the Re- 
spondent to contain a good deal of desultory discourse 
concerning marriage and legitimacy, and that sundry 
iomewhat rash opinions are given there upon speculative 
points, which had not been tried in Craig's time, and re- 
main untried still, and are nice and open to difierence of 
Opinion. That Craig is however good authority for the case 
of Edward Younger related in the nineteenth section^ 
being a decision given in his own time on the matter of 
marriage contracted by promise subsequente copuldy and 
although it appears that the course taken in that instance, 
and probably the usual course taken at that time, was, that* 
the court gave decree for solemnization of the marriage, 
yet,^iii the Respondent's opinion, this was directed by the 
consistorial court out of regard to civil order and decency, 
and for the sake of notoriety only, and not upon the notion 
that the state of parties was not already irrevocably fixed by 
the promise and copula : and, indeed, that in Craig's own 
opinion, neither the solemnization, nor the decree for it, 
was indispensable, and that the marriage was truly made by 
the promise and copula themselves, appears from the opw 
nion he gives at the head of the nineteenth section, viz. That 
a child is lawful who is procreated after contract of mar- 
riage and proclamation of banns, if the father die before 
the appointed day of marriage. That to the Respondent, the 
notioiii of decreeing to solemnize a marriage, that is to say, com* 
pelling a person to give his consent out of love and afi!ection, 
to live all his days with a certain woman, appears somewhat 
ftrange. That the decree cannot command the will of the 
xnan, and there is no species of diligence by which it can be 
carried into execution ; and if the man is thus to be married 
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in the end, without the help of a true and real consent de 
prcRsentiy and by means of a feigned and presumed, consent, 
it is more reasonable to apply tliat presumption to the time 
of the promise and copula, which are the bottom and mak« 
the justice of the case, than to the date of the decree which 
does but publish and declare these facts ; that the form of 
decreeing for celebration, has therefore been laid aside in 
later times as an unmeaning and unnecessary circuit, and 
this change of practice this Respondent considers as one in 
point of form, and not in the substance of the thing. 

2. To the second of the said additional Interrogatories 
this Respondent answereth and saith. That Lord Stair*$ 
Exposition of the Grounds of the Law of Scotland respect^ 
ing marriage by promise and copula, appears to the Re- 
apondeiit to be sound and correct, viz. That it proceeds on 
the presumption of things passing at the time of copula out 
of the fltate of promise defuturoj into that of actual marriage 
by consent de prassenti. That this, as the Respondent 
understands, is the established doctrine now, equally as it 
was in Lord Stair^s time, and according to the Respondent's 
Rotes of the opinions of the judges in M^ Adams case, the law 
was so delivered by Lord Meadowbank (13th Nov. 1806), 
^^ The notion of law is, that copula is the consummation of 
^^ a consent de prcesentiy which is thence presumed. It is not 
** on the notion of barring locus penUentice.^^ That it is plaiA 
that Lord Stair himself did not understand his doctrine to 
be inconsistent with that of Craig ; for in the latter of the 
two passages referred to in this query, he founds upon 
Craig's authority, and the case of Edward Younger^ and 
this in connection with his own principle of a pres^med 
consent de prassenti. That in like manner, in the former 
passage, (Book 1. Tit. iv. § 6,) and still in confirmation of 
his own principle, Lord Stair takes notice of a case in 
[(Nicholson's Collection, where the like course was taken of 
decreeing for celebration on the grounds of the man*g 
written acknowledgments of marriage and his procreation 
of children ; that the Respondent understanding that, in 
both instances, the decree for celebration wag given out of 
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regard to order and example only, does* consider the autto- 
ritj of Craig as no "wise inconsistent ivith the principle or 
reason assigned by Stair. 

^ 3, 4, 5, 6, 7, 8, 9. To the third, fourth, fifth, sixth, 
ferenth, eighth and ninth of the said additional Interrogato- 
ries this Respondent answereth and sailh. That the case of 
Grinton and Graite was argued by counsel of great emi- 
nence, and when very able judges sat on the bench ; and 
the Deponent has always considered that judgment as having 
been deliberately given, and upon the general question of 
law, and not in respect of any specialty favourable to. the 
woman pursuer, (such as the nonproclamation of banns) 
and as decisive therefore of the proper character and effect 
of a marriage made by promise and copula. That if the 
like question were to occur again in the Court of Session, 
the judges, in his opinion, ought not, and as far as the 
Respondent can judge, would not think themselves at 
freedom to depart from that precedent, or to reconsider the 
question on a hearing in presence, or in any other shape. 
That the only case, so far as the Respondent knows, in any 
degree of a similar nature, which has since been tried, is 
that of NapieT contra Napier already referred to, in No- 
Tember, 1800, and June, 1801, but here the prior marriage 
was to be inferred from a cohabitation of a very ambiguous 
kind, between a soldier and a woman who followed the regi- 
vaentf and which had ceased for five, or six years before the 
second and public marriage ; and that for upwards of twenty 
years that the second wife lived, (in which period she bore 
sevea children) no claim was made by the alleged first 
wifey though dwelling in the same city with the couple, 
and the question of legitimacy was only brought forward 
at last, at the instance of a child, after death of both 
women ; that in these circumstances there seemed to be 
strong presumptive grounds of evidence against the first 
marriage, and on that' footing the case was finally decided 
against the claimant, though the first interlocutor was the 
oth^ way, and bastardized the whole issue of the second 

marriage. 
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iO, 11. To the tenth and eleventh of the said additionalln-*' 
terrogatories this Respondent answereth arid saith, That he 
cannot make an answer to these queries further thoH he ha» 
formerly done, without a much more specific and detailed 
case, laying before him the whole history and particulaw 
of both connections, and the situation and conduct of all 
parties ; that according to the circumstances, the previoni 
non-production of the writings by the party who founds on 
them, may or may not be a matter unfavourable to that 
party in the way of presumptive evidence, and that so it 
may also be as to the failure of such party to prevent or 
protest against the man's contracting of a second marriage. 

12. To the twelfth of the said additional Interrogatories this 
Respondent answereth and saith. That he can give no opi- 
nion on this query, unless it were stated to him how far the 
Plaintiff was in the special and certain knowledge of the 
Defendant's intention to marry Miss Manners, and wilfully 
and inexcusably forbore to give notice of the impediment; 
and that even in the case of such wilful forbearance, the 
Respondent, as he has already answered^ finds it very 
difficult to enter into the notion of renunciation of the state 
of wife, if once contracted in a plain and unambiguous way, 
as by exchange of acknowledgments, or by a written pro- 
mise followed with copula. That if unattended with expfr 
cit acquiescence on the part of the Plaintiff, the circumstance 
of the Defendant having been in Scotland on military ser* 
vice, and having afterwards publicly married Miss Mannem 
before the commencement of this action, could only be of 
weight as founding an inference, and this by no means a 
conclusive one, that the Defendant had not thoroughly im- 
derstood his situation with the Plaintiff. 

IS. To the thirteenth of the said additional Interrogatorief 
this Respondent answereth and saith. That he is not ac* 
quainted with any case of this description, and that the 
decision to be given on any such, cannot be matter of 
general rule, but must depend on the nature and circunl* 
stances of the connection of parties, the nativity of the maa 
being one circumstance to be weighed along with otbeiB. 
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14, 15^ 16. To the fourteenth, fifteenth and sixteenth of 
said additional Interrogatories this Respondent .answercth 
and saith, That such cases might occur, attended with 
a great diversity of other circumstances, according to which 
the decisions might be also different. 

17. To the seventeenth of the said additional Interrogatorie* 
this Respondent answereth and saith, That a series of such 
letters written, as in this case, from England to a woman in 
Scotland, and by a person who had been in Scotland, and 
had written the like letters while there, would be good 
evidence of marriage against him, more especially, if while 
in Scotland he had also given written promises and acknow- 
ledgments of marriage, and might reasonably be presumed 
not be quite ignorant of the custom of Scotland respecting 
marriages. 

18, 19, 20. To the eighteenth, nineteenth and twentieth 
of the said additional Interrogatories this Respondent an- 
fwereth and saith, That he does not understand that there is 
any such thing known in the law of Scotland, as an irre- 
tractable engagement or obligation to marry, and that no 
damages are even given in solatium of a disappointment by 
breach of engagement to marry how solemn soever, but 
damages only in reparation of patrimonial loss actually 
sustained by the party on such an occasion ; the principle 
of the Scotch practice being, that the will of parties ought 
to be quite free and unbiassed at the moment of contracting 
this indissoluble union ; that where an engagement to marry 
is followed by knowledge of th6 woman's person, things 
pass into a state of actual marriage, and that he is not ac- 
quainted with that intermediate condition of obligation, 
lirhich is alluded to in this query. 

21. To the twenty-first of the said additional Interroga- 
tories this Respondent answereth and saith. That certainly 
tlie rule of the law of Scotland respecting promise and co- 
pula, is recommended by the evident and substantial justice 
of such a decision, but that in the Respondent's opinion, 
the rule is founded also in a just construction of the conduct 
and purpose and state of mind of the parties, and on that 
ground it is, that the doctrine has been recognized in the law^ 
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And IS presented in the nr^rks of authors. That in the de- 
ponent's opinion, where copula follows between parties who 
have exchanged promise of marriage, this act has relation 
to and is under the seal of that contract, and is truly the 
implement and execution thereof in its most e"ssenti?|l parti- 
cular, the possession of each others person, whereby mat- 
ters pass, and are by the parties meant to pass out of the state 
of a promise de futuro^ into that of an executed ^promise, 
or present marriage, whereof they have entered on the rights 
and duties. That in nature, this is what does and must pasf 
in the minds of parties so situated, and on such an occasion; 
that the woman making delivery of her person in pursuance 
of the previous engagement, does eo ip$o recognise the 
man de prcesenti as her husband, of which character she ad- 
mits him to the privileges, as he on the other hand claiming' 
and taking these privileges in pursuance of his promise, sub- 
itantially professes that character, and agrees de prcesenti to 
bear it. That in the passage referred to in this query, thii 
doctrine is distinctly delivered by Erskine, as relative to the 
case of copula following on a regular contract of marriage, 
•nd the Deponent sees no reason and knows no authoritj 
for distinguishing in this article between a regular contract 
ind a written promise, if precise and explicit. 

22. To the twenty-second of the said additional Interro- 
gatories this Respondent answercth and saith, That he will 
not presume to say (no such question having been tried) 
that in no circumstances and by no mode of evidence 
can the presumption of a present consent be overcome, bat 
he thinks it is clear that only the most pointed and convincing; 
evidence shall prevail against the presumption. 

^3. To the twenty-third of the said allditional Inteno- 
gatories this Respondent answereth and saith. That he doei 
not think it necessary to answer a question which appears to 
be fanciful and strange, and not to have any relation to the 
natural and ordinary course of things. 

24. To the twenty-fourth of fhe said additional Inteno-' 
gatories this Respondent answereth and saith, That he cofl* 
iid«rs Lord Stair as by far the ablest and most profound of 
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.the Tfriters on the law of Scotland, and his Institute as a 
work of higher authority than any of the other systems of 
that law, not excepting Sir Thomas Craig's work de Feudis, 
That the Respondent does not discover aiyr looseness of 
thought, or inaccuracy of expression in the passages of 
Stair referred to, but rather precision in both respects ; and 
that the doctrine delivered by Stair on the point in question, 
ttppears te the Respondent not to be in opposition to that of 
Craig, whom in one of the passages he expressly refers to, 
and that the difference between Craig and Stair is in this only, 
that Stair assigns the reason and principle of the rule, 
which is in his ordinary practice, and one of the recommen- 
dations of his work. That both Craig and Stair do mention 
judgments that had been given, sustaining marriage by pro- 
mise and copula, and that the Respondent knows no autho- 
rity more competent than Stair to explain the true grounds 
of those judgments, and tfiat in these circumstances he 
piust consider Lord Stair's dictum as good evidence of th« 
tenor and meaning of the law. 

25, 26. To the twenty-fifth and twenty-sixth of the said 
additional Interrogatories this Respondent answereth and 
waitby That a contract of marriage in Scotland is a solemn 
deed, and executed generally in presence of the relations of 
parties, and that it bears by common style a declaration in 
irords as strong as those of any of the exhibits ; that the 
parties deprcesenti do take one another for man and wife, but 
that the parties are nevertheless not held to be married 
thereby, because the contract also bears by common style a 
clause obliging, the parties regularly to solemnize the mar- 
riage, from which, joined with the whole other circum- 
stances ordinarily attending such contracts, it is made evi- 
dent that there was no purpose of dispensing with the cere* 
inony, and that the contract was a preparation for it only; 
that these reasons are in no ways applicable to writings, such 
fu the Exhibits No. 2 and 10, which are given in circum- 
itances of an opposite description, and for the purpose of 
superseding the ceremony, where it is found impracticablt 
#r ineligible. That in hie answers to the Intenogatories in 



chief, the Respondent has already given his opinion as til 
thepower of the Writings, No. S, and 10, to make an actual 
and irretractablc marriage, more especially when followed by 
a series of acknowledgments in the Defendant's letters; and 
the Respondent has also signified his opinion of the view 
which ought to be taken of the matter of carnal intercourse 
between the parties, as a circumstance of evidence only, to 
mark their serious resolution to be immediately married, and 
not as the seal or completion of the contract. 

27. To tlie twenty-seventh of the said additional Interro- 
gatories tliis Respondent answereth and s^ith, That in his 
opinion, the Writings No. 2 and No. 10, were sufficient irre» 
vocably to fix the parties as man and wife, unless it can be 
clearly shown by other evidence that they were not so meant 
and understood by the parties. 

28. To the twenty-eighth of the said additional Interro- 
g-atories this Respondent answereth and saith, That by the 
mutual acknowledgment, No. 2, and the mutual acknow- 
ledgment, No. 10, more especially when attended with car- 
nal intercourse, the Plaintiff was irrevocably married to the 
Defendant, and in a process of Declaration of marriage he 
might have compelled her to exhibit those writings, if extant, 
and to take her oath as to her possession of them or her know- 
ledge where they were to be found : or in case of her hav- 
ing destroyed the writings, she might in like manner have 
been put to her oalh as to that fact, and evidence would have 
been admitted in the process of declarator, as to her former 
possession of these writings and the tenor and import 
thereof. 

Q9. To the twenty-ninth of the said additional Interroga- 
tories this Respondent answereth and saith. That in the case 
of David M'Kie and Peggy Ferguson, 2d August, 1781, 
marriage was declared on evidence of a present and mutual 
acceptance as spouses, which followed on their having been in 
bed some hours, and after which they separated^ and did not 
meet again before the commencement of the process ; thatiA 
the case of William Cowan contra Janet Hart, 20th January, 
1802, being a question concerning a widow's provisions, 
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marriage was held to be effectually constituted by the act of 
piurties in going before a justice of the peace, and declaring 
themselves married persons ; that in this instance, as in 
M'Adam's case, the parties had previously coliabited, and 
children had been begotten-, but no change moved on the de- 
claration, nor was any child afterwards begotten to make 
room for the plea of res non sunt integrce ; that the judgment 
of the Court of Session, in the case of Taylor and Kello, 
16th February, 1799, where no carnal intercourse had taken 
place, is also an acknowledgment of the principle that con- 
sent de prcBsenti does of itself make a marriage, and the Res- 
pondent has already said, that the reversal of this judg- 
ment is no wise to the impeachment of that principle, as the 
House of Lords proceeded upon circumstances of real 
evidence, in exposition of the true meaning and intent of 
the mutual written acceptances, as something different for 
iriliat it imported on its face. That in the case also of Eliza- 
beth Ritchie contra James Wallace, 13th June, 1792, the 
declaration of marriage, which was the ground of judg- 
ment, was given at the close and not at the outset of the con- 
nection of parties. 

SO. To the thirtieth of the said additional Interrogatories 
this Respondent answereth and saith, That a contract of 
marriage, however expressed, must be equivalent to a pro- 
jnise of marriage, and when followed with carnal inter- 
cpurse it makes a marriage, for the same reason as a pro- 
mise given in some less formal writing, or proved only by 
oath of party. 

31. To the thirty-first of the said additional Interroga- 
lories jthis Respondent answereth and saith. That this ques- 
ticm is put too generally, and without the statement of a 
sufficient case. That to make way for such a plea, in pro- 
tection of the regular and public marriage, it will be neces- 
sary to suppose these things ; that the former woman has 
special and certain knowledge of the man's addresses to an- 
other, and this in such a way as must impress her with a 
belief of his serious resolution on the subject, which can 
jhardly be without communipation from himself; That she 



XCTl 

be so situated that she may easily and conveniently make her 
claim, and is not withheld by any reasonable motive ftom 
doing so. That she be allowed full time and opportunity to 
bring forward her claim, and that she have access to advice 
for the regulation of her conduct. That even where all these 
circumstances concur, the effbct of the woman's silence must 
in a great measure depend upon the strength and clearness of 
the documents of her own prior contract, such conduct being 
a material ingredient of presumptive evidence against her, 
where her marriage is to be inferred from equivocal or ambi* 
guous writings, and sufficient probably in these circum- 
stances, and as matter of presumptive evidence, to cast the 
balance against her ; but with respect to a case of the oppo^ 
site description, the Respondent can only say that the ques- 
tion, even when attended with all these favourable circum- 
stances for tJie regular and public marriage, is one of great 
delicacy and nicety, more especially if the woman claiming 
Lave a child by the man, and if her acquiescence is not long 
continued after his marriage ; and that considering this as 
at present an unsettled question, the Respondent cannot gO 
the length of giving it as his opinion that a case may nof 
occur in which the posterior public marriage ought to be 
found void ; that more especially he hesitates to give any 
such opinion, as the law of Scotland holds out to every perr 
son who knows or suspects that he is liable to any such claim, 
the means of coming to a certainty of his conditiop, yis^by 
calling the suspected claimant in a process of declarator of 
putting to silence, of the nature of an English process of jac« 
titation of marriage, and thus compelling her to advance her 
claim and have it tried, or else submit to have a decree giveni 
fiuding that it is a groundless claim, and shutting her moath 
for the future. That more particularly with relation to the 
present case, the Respondent is of opinion that this was the 
fJue and proper course to be observed by a person who had 
granted such acknowledgments of marriage as the Exhibiti 
Nos. 2 and 10, or such a promise of marriage as the Exhibit 
No. 1, if followed with copula, or who had written such a 
series of letters, as the other exhibits in thii case ; andihit 



tbus circumstanced, tlie ])efendant could not warrantably 
reij oa the silence of the Plaintiff as putting his public mar- 
riage out of (he reach of challenge. That in the Respondent's 
opinion, the public marriage in all such cases ought to ope- 
rate, not as a bar in limine^ ox ground of a plea of personal 
objection, but as matter of presumptive eridence along with 
the other circumstances of the case. 

DAVID HUME. 
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The same Witness examined on t|ie further additional 
Interrogatories given on belialf of the said John 

' William Henry Dalrymple, the other Party in this 
Cause. 

1. To the first of the said further additional Interrogatories 
this Respondent answereth and saith, That the case there men- 
tioned was a very unfavourable one for Mrs. Cockrane, inas- 
much as she had acquiesced in the man*s* marriage to another 
for a period of twenty years, during which she had lived in 
their neighbourhood and society, and even sometimes in 
family with them ; and inasmuch as she brought forward her 
claim after the man's death only and for the sake only of a 
patrimonial interest as his widow, that for these reasons he 
does not think that the decision in that instance, would be a 
tiile for the present case even if the judgment had not been 
altered on review ; but that the judgment was reversed in the 
House of Lords, who sent back the case to the Court of Ses- 
sion^ with an order to repel the plea in bar, or plea of person- 
able objection, and allow a proof; which proof was taken 
accordingly^ and on consideration of it judgment was finally 
^ven, (21st June, 1751) finding " That Mrs. Magdalen 
.Cockrane had not proven her prior marriage libelled." 

2. To the second of the said further additions^l Interroga- 
tories this Respondent answereth and saith, That he has al- 
ready sworn at large on that head, in his answers to th« 

h 
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several of the preceding Interrogatories ; and on considering 
the decision referred to -in this query, he does not. see any 
treason to alter the opinion formerly given, as to the effect of 
copula ioUowing on a promise ; that what is said in Kilker- 
ran respecting Hyslop's case, appears to the Respondent not 
to be the opinion of the bench, or of the judge reporter, but 
the argument of counsel only ; and besides that, much weight 
cannot be given to a passing expression falling from the 
bench, when relative to a former case and not necessary to 
the decision of the case in hand, in which there was no ques- 
tion of marriage at all, or impediment by intervening mar- 
riage. 

3. To the third of the said further additional Interroga- 
tories this Respondent answercth and saith. That he has pe- 
rused the said decision with which he is well acquainted, 
and sees no cause to alter his answers to any of the preceding 
Interrogatories, and that he agrees with the judge reporter, 
ill thinking that insinuations, or light and passing promises 
of marriage are not sufficient grounds of a declarator of mar- 
riage, though followed with copula, and that every such 
promise to be effectual, must be serious, deliberate, and ex- 
plicit. 

To the fourth of the said further additional Interrogatories 
this Respondent answereth and saith, That Lord Kames is 
known to h'ave entertained many peculiar notions on matters 
of Scotch law, and that his work mentioned in this query is 
in a great measure a collection of these singular opinions, in- 
somuch that at one time he meant to publish it with this title : 
** What is Law, and ought not to be Law, and what ought 
to be Law and is not Law." That his opinion on the article 
in question, has not shaken the authority of the decision in 
the case of Pennycook and Grinton, which was intended as a 
settlement of the question of law, and is so reported in tiie 
collection of decisions published by authority of the facifl^ 
of advocates, and was not influenced, as Lord Kames sup- 
poses, by the circumstance of non publication of banns. 

In the close of all, the Respondent hopes he shall be pardon* 
ed for observing, that although he has answered the additicmsl 
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. and fiirther additional Interrogatories out of deference for the 
counsel whose names appear at them, yet still he cannot but 
consider Ihem as being of an unusual, and an exceptionable 
tenor and style, and such as is fitter for the detection of a wit- 
ness who U suspected of perjury on a matter of fact, than of 
a lawyer called to give a professional opinion ; and that if 
evidence concerning the law of Scotland is to be taken after 
this fashion, the counsel at the Scotch bar must be disposed 
to decline giving tfeeir assistance on any such occasion. 

DAVID HUME. 

7 August, ,1809. 

Hepeated and acknowledged at Edin- 
burgh, before me, the undersigned, 
Wm. Coulter, Lord Provost. 

In the presence of Harr v Davidson, 
Not. Pnb. and Actuary assumed. 



On the Libel and Exhibits given on behalf of 

Mrs. Dalrymple. 



7th June, 1809. 
ROBERT HODSHON CAY, of the City of Edinburgh, 
Doctor of Laws, aged about fifty-one years, a Witness pro- 
diloed and sworn, deposes and says, that he has practised as 
aa Advocate before the Supreme Court of Session in Scotland 
since 1780, and that he acted as one of the judges in the 
CommiBsary Court of Edinburgh, which is the Consistorial 
Court of Scotland from 1788 till 1801, since which last period. 
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he has held the situation of Judge of the High Court of 
Admiralty in Scotland. And further to the eleventh article of 
the said Libel he deposes and says, that he has attentively 
perused and considered the said eleventh article, and the 
several Exhibits annexed to the Libel, and that he is clearly 
and decidedly of opinion tliat if the hand-writing of these 
Exhibits, and a cohabitation of the parties in consequence 
thereof, were acknowledged or proven, they together with 
such cohabitation, (copula) would be sufficient by the law'of 
Scotland to constitute marriage between the parties. That 
during the twelve years the Deponent held the situation of 
one of the Judges of the Commissary Court of Edinburgh, 
as above deposed to, no decision of that court was pronounced 
contrary to this opinion, nor is the Deponent acquainted with 
any decision of the Commissary Court, even as altered or 
corrected by the Court of Session or the House of Lords, 
(those of Taylor contra Kello, M^Innes contra More, Dob- 
son contra M^Laughlane, and Anderson contra FuUerton, not 
excepted) which appear to him when thoroughly considered, 
to be adverse to the principles on which his opinion is 
founded. 



The same Witness examined on the Interrogatories 
given on behalf of John William Henry Dalrymple, 
the other Party in this Cause. 

1. To the first of the said Interrogatories this Respondent 
answereth and saith. That he is not acquainted with the lairs 
aiid usages of Scotland at any period, (since the reformation 
was fully established at least) in which writings of the tenor 
of those annexed to this Libel, together with a conaeqiieiit 
and subsequent copula, would not have been held to conisiti' 
tute marriage. 

2. To the second of the said Interrogatoues this Respoo' 
dent answereth and saith. That the law of Scotlaiid on tbjs 
subject may be colfected and ascertained from the reported 
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and recorded decisions of the courts of justice^ and from the 
writings of authors of acknowledged and received authority ; 
and theDeponeht has formed his opinion from these sources,and 
from the received law and uniform practice of the Commis- 
sary Court, while he had the honour of sitting on that bench, 
as well as from a careful perusal of all or most of the prior 
records of* that court, which are preserved in an accessible 
state, together with an unremitted attention to the proceed- 
ings and decisions of the Court of Session when reviewing 
consistorial decisions ever since he left the Commissary Court. 

3. To the third of the said Interrogatories this Respondent 
answereth and saith, That he knows of no difference between 
tlie legal effects of a marriage constituted by a consent de 
prcbsenti cum suhsequente copula^ and a marriage celebrated 
in facie ecclesice, unless the fine or other punishment to which 
the former as a clandestine marriage may subject the parties 
were to be esteemed such a difference. The distinction be- 
tween a marriage constituted by a consent de prassenti cum 
copuldj and by a promise cum copula^ does not appear to the 
Deponent to be received or adopted in our courts of justice, 
which to the best of the Deponent's knowledge and belief, 
have at no time acknowledged the passages in theElucidations 
of a celebrated author on this subject, as being of any au- 
thority. 

4. To the fourth of the said Interrogatories, this Respon- 
dent answereth and saith. That in his apprehension, a mar- 
riage constituted by mutual consent de prassenti with a sub- 
sequent copula, would be held binding upon the woman as 
well as upon the man. Cases of this kind where the woman 
h Defendant, are extremely rare. That of Taylor contra 
Kello, does not appear to be adverse to the Deponent's opinion, 
ibr in that case no copula was proven or admitted, and cir- 
cumstances occurred and were noticed in the judgment of the 
House of Lords, 16 Feb. J787, and itere held to negative 
any marriage whatever, regular or irregular, between the 
parties. Marriage to be binding on both parties must be con* 
j^tQted by mutual consent, and it is only on the consent af 
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the woman taken in conjunction with that of the man, that 
any action of adherence against her can be founded. 

5. To the fifth of the said Interrogatories this Respondent 
answereth and saith, That he knows of no alteration in the 
situation of the man that could take away a womdn's right 
to have a prior marriage declared ; a subsequent marriage in 
facie ecclesice between the woman and another man, might 
affect her right of action to have the first marriage declared, 
because such action could not be maintained without profess- 
ing herself guilty of bigamy, which perhaps a court of jus- 
tice would not permit her to do, and cui bono maintain an ac* 
tion, wlych would be altogether nugatory ; the second mar- 
riage affording to the first husband, an unexoeptionsdble 

ground for divorce. 

6., To the ^ixth of the said Interrogatories this Respon- 
dent answereth and saith^ That he conceives that where a 
marriage is constituted in Scotland by a consent de prcBsenii 
cufn subsequente copuldy that any subsequent marriage in 
England or elsewhere, would be null and void, even although 
the Scots marriage had not been previously made the foun- 
dation of any proceedings in the courts of Scotland ; and that 
lie is not aware of any distinction in this respect between a 
marriage constituted by consent de prcesenti cum copuldj and 
' ^marriage constituted by promise cum copuld; nor does he 
think the circumstances alluded to in the conclusion of the 
Interrogatory of a man's ceasing to be a domiciled Scotsman, 
«ould liberate him from legal obligations validly contracted 
prior to the alteration of his residence. 

7. To the seventh of the said Interrogatories this Re- 
spondent answereth and saith, That he would hold a mer^ 
declaration in writing to be only equivalent to the clause in 
piost anternuptial contracts of marriage, whereby the parties 
declare |n wQrds de prcesenti^ that they accept of one another 
as husband and wife, and conseqil^ntly as per scj only con- 
stituting an obligation to marry. But that if such written 
^claration were followed by habit and repute, (publicly 
residing together, owning and acknowledging each .other as 
husband and wife, and being so held and reputed) by subse* 



cm 

quent copula or by actual regular celebration, that it would 
in conjunction with any one of those circumstances occurring 
in Scotland, constitute a lawful and irrevocable marriage ac- 
cording to the law of Scotland. 

8. To the eighth of the said Interrogatories this Respon- 
dent answereth and saith, That it is already answered in so 
far as relates to a subsequent copula, where the copula has 
been antecedent to the declaration, and where no such copula 
follows its date, some doubt may be entertained, as questions 
might be let in as to the views or motives of granting and ac- 
cepting of such declaration, as in More contra M^Innes, d^ 
cided ultimately in the House of Lords, by reversing the de- 
crees of the courts below, on 25 June 1782. 

9. To the ninth of the said Interrogatories this Respondent 
answereth and saith. That the circumstances here set forth, 
if attended by copula, would undoubtedly constitute mar- 
riage ; if not attended by copula, would in the Respondent's 
apprehension only constitute an obligation to iparry, though 
he is well aware that some difference of opinion prevails among 
lawyers on this last mentioned point on the 'application of 
the nUe consensus non concubitus facii matrimoniump 

10. To the tenth of the said Interrogatories this Respon- 
dent answereth and saith, That mistakes or doubts or appre- 
hensions with respect to the legal effects of what has passed 
between the parties cannot affect the rights or obligations of 
either, which may be declared or enforced at any period, 
notwithstanding any intervening doubts or apprehensions on 
the part pf either or of both. R. JHODSHON CAY, 



The same Witness examined on the additional and 
further additional Interrogatories, given on behalf 
of JohnWilliam Henry Dalrymple, Esq. the other 
Party in this Cause. 

1. To the first of the said additional Interrogatories this 
Respondent answereth and saith. That he has not been in the 
habit of considering the opinions of Sir Thomas Craig, as of 
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aupereminent authority in consistorial questions. For some 
time previous to the assembling of the Council of Trent, the 
inordinate ambition of the Romish church had induced the 
Consistorial Courts, then universally held by churchmen, to 
confound the civil effects of a mere consensual contract, with 
the mysterious ecclesiastical effects of the supposed sacra- 
ment: these usurpations were confirmed by that council, 
and the consistorial law, as administered by the church courts, 
from that time till theReformation, conceived themselves bound 
to deny all effect whatever to such marriages as had not been 
duly celebrated as a sacrament. That Sir Thos. Craig wrote 
his treatise defeudis very recently after the Reformation, at 
a time therefore when the rules and decisions on which his 
opinion must have been founded, could only relate to iheJus 
tunc prope hodiemum of the Romish church courts. That 
the Respondent cannot possibly say how far his (Sir Tho- 
mas Craig's) opinions were or were not agreeable to what 
might be conceived to be the Consistorial law of Scotland at 
that time, though for the reason already given, he thinks it 
doubtful whether Scotland could at that time be said, with 
any propriety, to possess any settled consistorial law. That 
the courts and the lawyers of the reformed church have in 
Scotland concurred in rejecting the^fnore modern ecclesiastical 
law of Rome, though they still reverence and respect the de« 
cretals, which were issued before the ecclesiastical doctrines of 
that church were infected with the corruptions afterwards 
sanctioned by the Council of Trent. These more ancient de- 
cretals are therefore quoted and acknowledged as authorities 
in the Consistorial Courts of this part of the united kingdoms. 
That as to the passages referred to in this query, in so far as 
they relate to legitimacy and legitimation, the Respondent 
means to give no opinion, as they have no relation to the 
article of the Libel on which he was examined, nor to the 
answers which he gave to the examination in chief; and 
l¥ith respect to the first sentence in ^. S I , it appears (p t)ie Re? 
spondent not very consistent with the more ancient canon law 
itself, which continues to be regarded as making a part of the 
law of Scotland, in which we find the following direct an4 
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unequivocal authority Lib. 4, Tit. 1. Decret. Gregorii IX, 
De Sponsalibus et Matrimonio ^^ Is^ qui Jidem dedit miilieri 
super matrimonio contrahendo^ camali copula subsecutdy si in 
facie ecclesice ducat aliam et cognoscafy ad prirnam redire 
tenetur ; quia licet prcesumptumprimum matrimonium xidealuTj 
contra prcesumptioneni tamen hujus modi non est probalio ad^ 
mittenda,^^ *^ Ex quo sequitur^ quod nee verum^ necaliquod 
censeturmatrimomum^ quod de facto est post-modum subsecu" 
tumj** That it may further be observed, that even in the 
time of Sir Thos. Craig, it began to be held, that actual cele- 
bration was not held to be absolutely and essentially necessary, 
as appears from the case of Yonger cited by him in §. 19 ; 
that the changes, if any, which havjB taken place in the law 
of Scotland since Sir Thomas Craig's time, have the Respon- 
dent conceives, arisen partly from a firmer rejection of the 
rules of the Romish church, and the decisions of the Romish 
church courts during the times immediately anterior lo the 
Reformation; partly from a stricter attention to the more 
ancient regulations of the Romish church while it was yet 
untainted by the anomalies which an inordinate ambition 
afterwards introduced, and partly from the natural conse- 
quences of the Reformation itself, and the more enlarged 
notions of jurisprudence to which that Reformation gave birth. 
That these perhaps, with other causes to the Respondent un** 
known, gave rise to a series of decisions, which have fixed the 
law on the footing on which it now stands. 

2. To the second of the said additional Interrogatories 
this Respondent answereth and saith. That he has always 
considered the passages in Stair's Institutioi : referred to, as 
much more consonant to the genius of the Protestant Consis- 
torial law of Scotland, than those referred to in the preceding 
Interrogatory ; that on some particular points he is not very 
full nor very explicit, but so far as he goes, the Respondent 
thinks his opinion consistent with the law of Scotland as it 
stands now. By that time it had been decided that acknow- 
ledgments of marriage cum copuld constituted actual marriage, 
not a mere obligation to marry, as is at least strongly inferred 
from the passa^ quoted f|rom Nicholson d€ Nuptiis in the 
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section firsi referred to in this Interrogatory. That the 
passages referred to in Book III. Tit. 5, in so far as they re* 
late to legitimacy 5 the Respondent does not mean to speak to, 
bnt on that passage in which he says, that '^ after contract," 
^* (by which the Respondent understands an express consent de 
^' prcesenti) " or promise of marriage, pr sponsalia^ if copu- 
^Mation follow, there is thence presumed a matrimonial con- 
** sent de prcesentiy which therefore cannot be passed from by 
^* either or both parties, as having the essential requisites of 
*^ marriage." The Respondent may observe, that it is con- 
firmed and corroborated by another passage in the work of 
the same learned and noble author, Book IV. Tit. 45, % I9j 
where he says, ^' Marriage is proved' by the sponsalia pre- 
ceding, as by the contract of marriage whereby the parties 
oblige themselves to solemnize marriage and by copulation 
following, or even by antecedent promise of mariiage, what- 
ever be the way that it is obtained or granted, if copulation 
follow without violence ; although the promise were con- 
ditional, and that the condition is no otherways purified but 
by copulation," (by ^^ purified " in the Scots law idiom is 
meant fulfilled.) This doctrine the Respondent considers to 
be conformable to the law of Scotland, as the same has been 
since determined in a variety of cases, 
t 3. Td the third of the said additional Interrogatories this 
Respondent answereth and saith, That he conceives the deci- 
sion in the case of Penny cook and Grinton, against Grinton 
and Graite, to have been pronounced in conformity with the. 
rule of the ancient canonical law already quoted :' with the 
passages to be found in Lord Stair's Institutes ; with the de- 
cision in the House of Lords in the case pf Jean Campbell and 
her daughter, against Colin Campbell and Magdalen Coch- 
rane, pronounced 6th of February, 1748; with the subse- 
quent decision, 23d of February, 1785, Helen Inglis against 
Alex^der Robertson ; and with the general tenor and 
principles of the consistorial law of Scotland. And the 
Respondent having mentioned the case of Campbell against 
Cochrane, will take the liberty of adding a few of the cir- 
cumstances of that case, as collected from the records of the 
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Commissary Court. Captain John Campbell, of Carrick, on 
the 9th of December, 1725, was, without previous procla- 
mation of banns, married to Jean Campbell, by a clergyman, 
and a certificate of that marriage was granted, signed by the 
jclergyman and by two witnesses ; and as this marriage was 
private, and in so far irregular, John Campbell the husband, 
and afterwards Jean Campbell the wife, appeared before the 
proper Ecclesiastical Court, to answer for the irregularity, 
when they were severally rebuked for the said irregularity, 
and did severally enact themselves to adhere in all times 
coming, and to be fctithful and kind one to another ; by 
all which the lobes of the irregularity was done away.' 
After this they publicly resided together as husband and 

' /wife for twenty years, and were held and reputed as such, 
and the other pursuer Jean Campbell the younger, was the 
issue of t^at marriage, and was held and reputed as the 
lawful issue thereof. After the death of John Campbell the 
husband, Magdalen Cochrane obtained letters of adminis- 
tration in England, as his widow, w,ith a view of obtaining 
the pension due as to an officer's widow. Jean Campbell 
and her daughter raised an action before the commissaries of 
Edinburgh to have it found and declared that she was the 

' lawful widow, and the other the lawful child of John Camp- 
bell. In that action no appearance was made for Magdalen 
.Cochrane, a proof was allowed, and it came out in evi- 
dence, not only that no claim was ever openly urged by 
Cochrane, during the lifetime of John Campbell, but that, 
on more than one occasion, she, Magdalen Cochrane, had 
been in company with Jean Campbell and others, and heard 
and seen her, Jean Campbell, treated and addressed as the 
wife of John Campbell, while she suffered herself to be 
treated and addressed as the widow of one Kennedy, a former 
husband. Afler this proof was had, Magdalen Cochrane 
brought a cross action of declarator, in which she f(j|unded 
upon an alleged holograph acknowledgment by John 
Campbell, dated 3d July, 1724, bearing that he was so- 
lemnly and lawfully married to Magdalen Cochrane, but 
without mentioning the date of such marriage, and this 
pretended marriage having been as alleged prior to that 
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of Jean Campbell, concluding irtler alia to have it found 
and declared that Captain John Campbell and Mrs. Jean 
Campbell were never lawfully married together, and that 
it is false, groundless, and injurious to her to allege any 
such thing, &c» Both parties were assisted by most able 
and industrious counsel. It was pleaded for Mrs, Campbell," 
that a formal marriage follo\yed by open and public cohabita- 
tion, habit, and repute, was not, after subsisting for twenty 
years, to be set aside, and the children bastardized, by an al- 
leged secret and latent marriage, though said to have been 
prior in date ; and that therefore no proof should be allowed 
of such alleged prior clandestine marriage, especially after 
the death of the alleged husband, who alone could be able 
effectually to traverse such proof ; and further, that Mag- 
dalen Cochrane, by allowing the marriage to subsist openly 
for twenty years, nay, by suffering Jean Campbell without 
contradiction, to be treated as the lawful wife in her own 
presence, was now barred personali eXcepiione from lead- 
ing any proof, to the contrary ; these pleas were un- 
doubtedly invincible on the supposition that what was 
alleged to have passed between John Campbell and Mag- 
dalen Cochrane, (there being no issue from their alleged 
connection,) only inferred an obligation to marry, without 
actually constituting marriage between the parties. One of 
the pleas was urged in the following words : — Commissary 
Record, page 107, *^ A promise of marriage cum copuldf 
has this effect to oblige the refractory party by a process at 
law to fulfil, but, if before sentence is pronounced, the 
refractory party be publicly married to another, the marriage 
is good and cannot be avoided by the allegances of the 
antecedent promise and copula with another." But this, 
and all other pleas in bar urged to exclude Magdalen Coch- 
rane from leading a proof to the effect if she succeeded in 
that proof, of depriving Jean Campbell of tba status she had 
openly acquired and publicly enjoyed during twenty years, 
was repelled by the commissaries, who, by their interlo- 
cutor, 23d June, 1747, '^ Before answer allowed the said 
Mrs. Magdalen Cochrane a proof of her libel, and of aQ 
facts and circumstances tending to infer the marriiEige 
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libelled." Of this interlocutor Jean Campbell complained 
to the Court of Session. Her bill of advocation was refused 
by the Lord Arriiston, 7th July, 1747; she then presented 
a petition against that interlocutor of Lord Arniston, pray- 
ing the court '' In consideration of the peculiar circum- 
circumstances of this case, to find that Mrs. Magdalen 
Cochrane is barred personali exceptione from insisting in 
this declarator of her pretended marriage." The Court of 
Session were of a different opinion from the commissaries,^ 
for they, by their interlocutor, 29th July, 1747, " Re- 
mitted the cause to the commissaries with this instruction, 
to find that Mrs. Kennedy was hB,ned personali exceptione 
from being admitted to proof that she was married to Mr. 
Campbell of Carrick, before he was married to Mrs. Jean 
Campbell," and tljis remit was applied by the commissaries. 
Mrs. Kennedy entered her appeal to the House of Lords, 
complaining of this interlocutor, and the Appellant's counsel 
baying been heard on the 6th of February, 174:8, their lord- 
ships, (the counsel for the Respondent being likewise heard 
and consenting thereto,) reversed the interlocutor of the 
€ourt of Session, and returned to that of the coinmissaries, 
allowing a proof, thereby virtually finding thut no degree erf 
concealment of a marriage by both parties, and no silence, 
or even acquiescence of the woman in a posterior public 
and open marriage of the man with another woman, could 
bar her at any after period, even after the death of the alleged 
husband, from asserting her own individual rights as widow, 
(there being no issue of her own connection) even to the effect 
of annulling a posterior public marriage, and depriving the 
- widow of such public marriage of her status^ and place in so- 
ciety as such. It is very true that Mrs. Cochrane (or Kennedy ) 
fidled to prove any marriage between her and Captain Camp- 
bell, and therefore Mrs. Jean Campbell was assoilzied from 
Magdalen Cochrane's declarator, and finally prevailed in her 
own. But this went on the point of fact alone, and no way 
touclies the point of law* Upon the whole, the Respondent is 
of opinion that the case of Pennycook and Grinton against 
Grinton and Graite^ though certainly a very strong case in- 
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dccil, was \vell decided, and according to the principks of 
Scots law, by which a promise and copula, and multo magis 
SL consent de prcesenti^ with subsequent consummation, con- 
stitutes marriage itself, not a mere obligation to marry ; and 
consequently it follows, that a woman liavinor by these or 
any other means acquired the right and status of a wiftf, can- 
not be deprived of them by any subsequent marriage be- 
tween her husband and any other woman. 

4. To the fourth of the said additional Interrogatories this 
llespondent answereth and saith, That cases of this kind are 
fortunately extremely rare, and that he does not recollect 
any subsequent case precisely similar in all its circumstances 
to that alluded to ; that in the case of Helen Tnglis against 
Alexander Robertson, the commissaries, 23d February 
1785, found, that acknowledgments, as of a past marriage 
in letters, were sufficient Jto found a declarator of marriage 
against the Defendant, although he had been subsequently 
married to another woman by whom he had issue, and this 
although there was no issue of the alleged connection be- 
tween the pursuer and defender ; and found the pursuer and 
defender married persons accordingly; And this judgment 
was affirmed by the Court of Session, 3d of March 1786; 
the circumstance of there haying been issue of the second 
. marriage is not mentioned in the report, but was asserted on 
the one part and not denied on the other in the printed ar- 
guments, on which the case was determined in the Court of 
Session. That this case was not altogether so strong as that 
of Penny cook against Grinton, but the Respondent considers 
the'principle which regulated that decision, viz. That even 
promise cum copuld^ so effectually constitutes marriage in 
Scotland, that its effects cannot be obviated by any conduct, 
consent, disclamation or discharge by the woman, nor by 
any subsequent marriage by the man to be so firmly rooted 
in the law of Scotland, that nothing short of an act of -the 
legislature can possibly overset it. 

: 6, 6, 7, 8, 9. To the fifth, sixth, sieventh, eighth^ and 
ninth of the said additional Interrogatories this Respondent 
answereth s^id saith, That the law of Scotland is fortunatdl/ 
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like that, of all other countries, capable of gradual expansion 
and improvement, and that hearings in presence, that is, 
solemn arguments are sometimes ordered with a view of ap- 
plying the principles of the law to particular and unusual 
cases, and even sometimes to review, and if ecessary 
to correct the application of immutable principles to cases 
and situations sihittar to those which had been formerly 
decided. But the Respondent does not conceive that 
the Court of Session would order a hearing in presence, or be- 
tray any other symptom of hesitation on a case of a consent 
to marry per verba de prcesenti^ proven by written evidence, 
the authenticity of which should be acknowledged or proven, 
attended by a subsequent and consequent consummation also 
acknowledged or proven. That it is not for him to say what 
the Court of Session would do in a case precisely similar to 
that of Penny cook and Grinton, but were a case similar t6 
that in all its circumstances again to occur, it would not at 
all surprise him were they to order it to be solemnly argued at 
their bar, though he is of opinion that the ultimate decision 
would be similar to that formerly pronounced. 

10. To the tenth of the' said additional Interrogatories this 
Respondent answereth and saith. That he is of opinion that the 
prior latency of the writings would not be held to derogate from 
their effect, when afterwards made the foundation of legal 
proceedings. 

11. To the eleventh of the said additional Interrogatories 
this Respondent answereth and saith, That he does not con- 
sider this Interrogatory as at all applicable to the case stated 
in the Libel, which appears to him to rest not on the ground 
ofi^xoiav&edefuturocum copuld subsequente, but on that of 
marriage constituted by consent de prcesenti^ with subsequent 
and consequent consummation ; though upon the i^rounds re- 
peatedly stated, he is of opinion that a subsequent marriage 
however formal, would not obstruct a declarator of marriage 
founded oh a promise with subsequent and consequent copula, 
also prior to such formal marriage with another woman. 

12. To the twelfth of the said additional Interrogatories 
this Respondent answereth and saith. That this Interrogatory 
does not appear to bear any direct relation to any passage in 
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the article of ihe Libel upon wliicli the Respondent wsti^ 
examined in chief, but he does not hesitate to say, that the 
effect of any subsequent marriage between the Defendant 
and any other woman, would be weakened rather than 
streiigihencci, if that circumstance took place not in Scotland 
where the Plaintiff lived, and where she might have inter- 
fered to prevent it, but in a foreign country and at a dis-« 
tance from licr residence. 

13. To the thirteenth of the said additional Interrogatories 
this Respondent answereth and saith. That the laws and 
usages of Scotland, would in his opinion be held as applica- 
ble to any marriage contracted in Scotland by any Foreigner, 
whether a military officer or not, who had, previous to en- 
tering into such contract resided above 40 days in Scot- 
land. The law and practice of Scotland as to ihe forum do" 
nnciliiy seem not so strictly to require the full residence of 
jorty days in the case of a military man, as in that of a 
foreigner residing in Scotland in a mere civil capacity, 
Lees against Parian, 12tli November 1709, Fountainhallj 
and Dictionary of Decisions, vol. L pageS26- 

14, 15, 16, and 17. To the fourteenth, fifteenth, sixteenth, 
and seventeenth of the said additional Interrogatories this Re- 
spondent answereth and saith. That -cis they relate to hypo- 
thetical cases, which in so far as he know§ have not been agi- 
tated, and which perhaps never may occur, and as the deci- 
sions in such cases were they ever to happen, might be mate- 
rially affected by the special circumstances of each, he de- 
clines to give a decided opinion on such general statements 
as those contained in. the aforesaid Interrogatories. 

18. To the eighteenth of the said additional Interrogatories 
this Respondent answereth and saith, That by thalaw of Scot- 
land he understands that even a promise rfe/M^i/ro cum subse- 
quente copula^ {multo magis a consent deprcesenti cum comuM* 
matione) constitutes actual marriage, in terms of the thirtieth 
chapter of the first title of the fourth book of the Decretab 
of Gregory the Ninth, which as it was compiled prior to 
the corruptions sanctioned by the Council of Trent, is re- 
ceived by our courts as an authority in matters of this kiody 
and in terms of repeated decision of the Scot's courts, so as not 
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to be derogated from by any act of (feither party, or by th# 
Subsequent regular or irregular marriage of either. 

19, SO. To the nineteenth and twentieth of the said addi- 
tional Interrogatories this Respondent answereth and saith^ 
That according to the law of Scotland, he knows of no obli- 
gation to marry followed by a copula in dbnsequence thereof, 
-which can according to the law of Scotland, be retracted 
by either party or by both . 

21, 22. To the twenty-first and twenty-second of the said 
additional Interrogatories this. Respondent answereth and 
saith, That the constitution of marriage by promise and 
copula, (which does not appear to him to be the case before 
him) rests on the ground of the passage already quoted from 
the Decretals, as well as repeated decisions of the courts in 
Scotland, the result of which, is, that the presumption of 
present matrimonial consent at the moment of a copula per- 
mitted and enjoyed in consequence of a prior consent, admits 
not of being redargued by any proof, acknowledgment, dis* 
charge, dissent, or subsequent event whatever; but does 
ipso facto constitute marriage between the parties, incapable 
of dissolution by any means short of those which would have 
dissolved a marriage regularly and puWicly solemnized in 
facie ecclesias ; that such events do not constitute a mere obK- 
gation to marry in favour of the woman, the validity of 
which is to depend on the future actual celebration, appears 
to have been very early determined as in the case of Younger, 
mentioned by Sir Thomas Graig in the nineteenth sed- 
*i<Hi, referred to in the Respondent's answer to the first of 
said additional Interrogatories; likewise by the following 
•absequent decisions, sustaining declarators on such groundii 
ttfter actual celebration had become impossible, iri conse* 
qnence of the death of the husband in the case of Barclay 
against Napier, cited by Lord Stair, B I. Tit. 4. § 6., vide 
also Hope voce Husband and wife, and Kerse M. S. 64. 28d 
February^ 1714, Anderson against Wisheart, vide Forbes, 
If. S. June 17S0, Murray against Smith, vide Dictionary^ 
▼el. Hi page 630, where it will be found that action was 
rastained after the death of the husband, though the paiti- 
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cular mode of proof offered was rejected ; 28ih July, 174 1, 
Campbell against Cochrane, alias Kennedy, where action 
was sustained by the commissaries, and their judgment 
affirmed by the House of Lords, Falconer and Records and 
Appeal cases, 18th November, 1766 ; Agnes Johnston against 
Smiths, 13th November, 1795 ; Anderson against Fullerton, 
28th November 1801; McGregor and Campbell, against 
Campbell, in which last mentioned cases action was sustained, 
but the proof of marriage afterwards failed 20th January, 
1802; Crawford^s Trustees against Hart, where the widow 
was successful 4th March, 1807 ; Elizabeth Walker against 
M< Adam's Trustees, where also the widow was successful- 
That correct legal ideas upon this subject may be formed 
from the usual style of decrees of adherence on the ground 
of promise and copula, which does not ordain the defender 
to celebrate marriage, but finds facts, &c. proven relevant 
to' infer marriage as having already taken place, and finds 
and declares the pursuer and defender married persons, and 
the Defender lawful wife (or husband) to the pursuer, and 
ordains the defender io adhere to the pursuer in all time to 
come. That the right of action is not cut off or barred by a 
subsequent marriage of the defender with another, appeals 
from the decisions in the cases of Pennycook and Grintcn 
against Grinton and Graite, where there was issue of both 
connections ; and in those of Campbell against Cochrane or 
Kennedy already cited, and Inglis against Robertson, S9d 
February, 1785, in both of which action was susteined 
though there was no issue of the first connection, and though 
the object of both was to set aside a marriage publicly avowed, 
of which there was issue reputed lawful, and which audi 
action in the last mentioned case proved ultimately suooeii* 
ful : that such irregular proceedings do not confer a men 
right of action on the injured woman, which she migiit 
renounce, abandon, or discharge, appears from the followiig 
decisions : the case cited by Stair, Book I. Tit. 4. § 6^ fion 
Nicholson de Nuptiis: the case of Elizabeth CastUkw 
against Agnew, of Shenchan, being a declarator of marriage 
.on the ground of promise cum copuld^ in which the defimder 
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produced ^^a discharge granted by the pursuer to the de« 
'* fender of date, 25th November 1715, whereby the said 
*^ pursuer granted her to have received from the said defender, 
** full and complete payment of all fees due to her for five 
•'years service, preceding Martinmas, 1715; wherefore she 
^' discharged the said defender of all fees due to her for the 
•' said service, and of all pretensions of marriage that she 
could claim of the said defender ;^^ the commissaries the 15th 
August, 1717, "found the promise of marriage, with the 
•^ posterior copula or concubitus libelled relevant to infer the 
•' conclusion of the libel, and probable by the defender's oath 
•'ofverity, and found the discharge not sufficient to elide the 
same ;'' vide Commissary Records, page 380 ; and although 
the^ case was afterwards most keenly contested, the justice 
of this interlocutor was not afterwards disputed in the Court, 
€^ Session. So also in the case of Jean Campbell against 
Cochrane, it came out in evidence, that Mrs Cochrane or 
Kennedy, had not only acquiesced for twenty years in the 
deceased Captain Campbell's marriage with Jean Campbell, 
but had in public companies during their co-habitation, 
herself addressed her in the character of Captain Campbell's 
wife, acquiescing in th^ designation of widow Kennedy, 
Yepeatedly applied to herself by the individuals composing 
the same company, yet this was found to be no bar to her 
action, and the^udgment of the commissaries was affirmed 
by the House of Lords. Lastly, in the case of Pennycook 
aod Grinton contra Grinton and Graite, Agnes Pennycook at 
firgt brought at action for inlying charges, and the damages due 
to her for debauching and leaving her, yet this was not found 
sufficient to bar her from prosecuting and succeeding in a 
rabsequent declarator, in which she was successful in esta- 
bUflhing her own marriage and setting asid^ the subsequently 
publicly avowed marriage with Graite, of which too ther« 
had been issue. That from these authorities it follows, that 
the presumption of a present matrimonial consent tempore 
coUUsy when a previous promise had been given and accept- 
ed between the parties, cannot be traversed by any proof 
however strong and direct; that when the woman submitted 
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to the man's embraces, she did so, not intuUu matrimonii, or 
on the faith and belief that she thereby became his wife. 
That hence the Respondent is of opinion, that if the case 
stated in the libel now before him, rested only on the ground 
of a promise cum copula, instead of a mutual present consent 
with consummation, that it would constitute actual and indis- 
soluble marriage between the parties. That as to the passage 
in Erskine alluded to in the interrogatory, the Respondent 
is of opinion that it is so far defective, that it does not state 
the presumption spoken of to be a prmsumptio juris etde jttrCf 
Hot to be controverted by any evidence whatever. 

S3. To the twenty-third of the said additional Interroga- 
tories this Respondent answereth and saith. That the case 
here put has so far as he knows, never been argued* or de- 
termined in the courts in Scotland, and does not appear to 
the Respondent to have reference to the case originally put 
and spoken to by him. 

84. To the twenty-fourth of the said additional Interro- 
gatories this Respondent answereth and saith, That as his 
opinion does not, as has been seen, rest on the authority of 
Lord Stair alone, he deems it unnecessary to make any answer 
to this question, further than such as have been already 
given. 

85, 86. To the twenty-fifth and twenty-sixth of the said 
additional Interrogatories this Aespondent answereth and 
saith. That they have been already answered in substance, 
he having stated an opinion, in which however he is await 
that many lawyers may differ, frcnn which it may be inferrfd 
that neither a regular contract of marriage in the usual 
style, nor the writings in process, would in his opinion be 
sufficient to constitute an irrevocable marriage, unless either 
actual celebration, habit, and repute or carnal copulatimi 
bad followed. 

87. To the twenty-seventh of the said additional Intenugt^ 
tories this Respondent answereth and saith. That those et* 
hibits are of such a nature, as if attended with either of tte 
three circumstance^ mentioned in his answer to the two imme' 
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diately preceding Interrogatoric^s, would' bar either parjtj 
from retracting. 

28w To the twenty-eighth of said additional Interrogatories 
this Respondent answereth and saith, That the Plaintiff by the 
exhibit No. % provided the hand writing thereof were acknow- 
ledged and proven, and a subsequent and con^eqn^nt copula 
were also aqknowledgedand proven, would by th^ law of Scot« 
land, have been found to have contracted the indissoluble bondi 
of matrilDiony with the defendant. That had the j^intiff 
destroyed these writings, the defendant might have founded bis 
action against the plaintiff on the counterpart of the corre«poa« 
dencein his own hands ; and if even these had failed, might 
have instructed the consent by the plaintiff's oath and tb? 
copula prout dejure, or by the plaintiff's oath* 

20, To the twenty -ninth of the said additional interroga* 
tories this Respondent answereth and saitb, That he canntpt 
at this moment recollect any case, such as that referred to in this 
Interrc^atory, as the case of Anderson against Fullertp^i 
though action was there sustained in particular circum* 
stances, had it been successful, would not in the Respondent's 
apprehension have come up to the spirit of the Interrogatory. 

30. To the thirtieth of the said additional Interrogatories 
this Respondent answereth and saith^ That in his apprehen«' 
sion every expression of deliberate and present mutual ma- 
trimonial consent, followed by copula, constitutes matrimony 
upon stronger and more incontrovertible grounds, well 
known to every lawyer, than any marriage constituted by 
promises de future ^ however solemn and though also followed 
by copula. 

31. To the thirty rfirst of the said additional Interroga- 
tpijeir this Respondent answereth and saith. That such second 
marriage would be made void, because the prior marriage 
being complete and valid by the law of Scotland, no second 
marriage could be legal while the first remained undissolved. 

That b^foi;e taking leave of these additional Interrogatories 
ibis Jlespondent must t^ke the liberty ta pbsenre, t^at iu 
aosT^^iriUig tbem he is consjcious h^ m^y h^v^ Qommitt^d twp 
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profession, in submitting to the toil and dbgust of answcfing 
Interrogatories, Tvhich considered as cross questions, aie 
irregular in their structure and degrading by the insinuations 
they imply ; and he may have betrayed the best interests of 
the court from which they issue by contributing to shut oat 
the truth in time to come. Scots law, to an English court 
of justice is matter of fact, and as such to be established by 
evidence ; but the sources of the most legitimate information 
may be stopped, if professional men, by consenting (for they 
cannot be compelled) to give information on a point of their 
own law, are to be teased and insulted by such cross Inter* 
rogatories as ought only to be addressed to witnesses sus* 
pected of a desire to disguise or conceal the truth. That 
out of respect for the persons by whose signature these addi- 
tional Interrogatories have been sanctioned, and ignorant ot 
the customs and usages of the courts in which they practise, 
he has given such answers as occurred to him ; but as the 
same inducements do not occur in favor of the further addi« 

tional interrogatories he declines making any answer whatever 
to them. 

R. HODSHON CAY, 

7th August, 1809. 

Repeated and acknowledged at Edin- 
burgh before me the undersigned 
Wm. Coulter, Lord Provost, 

In the presence of Harrt DavidsoN| 
Not. Pub. and Actuary assumed. 
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On the Libel and Exhibits given on behalf of Mrs. 

Dalrymi»le, 
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7th July, 1809. 

ANDREW RAMSAY, Esq. of Whitehill, Advocate, 

aged sizty-seTen years, a mtness produced and sworn, de* 

poses and says, That he has practised as an AdTOcate before 
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the supreme Court of Session in Scotland, since 1763, and 
that he acted as one of the commissaries in the Commissary 
Court of Edinburgh, which is the Consistorial Court ot Scot- 
land, from 1774, till 1807; and further to the eleventh article 
of the said libel he deposes and says, that he has attentively 
perused and considered the several exhibits annexed to the 
libel, and that marriage, by the law of Scotland may be 
constituted in several modes without regular- celebration by 
a clergyman. It may be formed by acknowledgment of the 
parties containing words de prassenti, relevant by that law 
to infer marriage ; by promise attended with copula betwixt 
the parties; and by acknowledgments in writing, clearly 
expressing the fact that a marriage had been formally con« 
tracted. Deposes, that he is clearly of opinion tliat in the 
present case, all of these grounds for constituting marriage, 
by the law of Scotland, concur. There is an acknowledg- 
ment by the parties, containing words de prassentiy relevant 
by the law of Scotland to constitute a marriage. There is 
an acknowledgment in the letters of the defendant, by his 
signature as the plaintiff's, husband, and addressing her as 
his wife, of his having formerly contracted a marriage with 
Miss Johanna Gordon the plaintiff; depots that with regard 
to the third ground, viz. promise and copula, the promise 
is here proved by the writing of the defendant in No. I, 
of the Exhibits, he is also inclined to think from the letters 
of the defendant, that a copula has taken place betwixt the 
parties, and such is the impression which a careful perusal 
of the letters of Mr. Dalrymple has made upon his own mind. 
But the deponent does not see in these letters, any sufficient 
evidence of a copula, upon which alone the sentence of a 
judge declaring a marriage can rest. But he conceives 
that from the style of the letters, the copula, ^ by the laws of 
Scotland it is clearly probative by witnesses, may be proved 
in that manner $ and he should think it rather prudent 
for the plaintiff to strengthen her cause by bringing such 
proof. At the same time he is clearly of opinion, that with^* 
oiit such proof, the eleventh article of the libel is well 
founded ; and he does not see in what manner it oau b$ 
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avoided dr defeated by any defence on the part of the Dc^ 
fendant. 

ANDREW RAMSAY. 



The same Witness examined on the Interrogatoriei 
given on behalf of John W illiam Henry Dalrymplei 
Esq. the other Party in this Cause, 

1. To the first of the said Interrogatories this Respondeat 
answereth and saith, That ho conceives that the law of Scot^ 
land, in regard to' the validity of irregular marriages, hts- 
been at all tim'es the same, though not so definite or .so well 
understood as it has been of late by some decisions in the Con- 
sistorial and Supreme Court. 

2. To the second of the said Interrogatories this Respon- 
dent answereth and saith, That he has formed his opinion of 
what is the precise law of Scotland at the present day regards 
ing sucli marriages, from the Roman law which is the cooi-r 
monlaw of Scotland ; from the opinions of systematic writers, 
Lord Stair, Lord Bankton, and Mr. Erskine ; and from the 
decisions of the proper Consistorial Court, which hare eithef 
received the universal approbation of the country, or have 
been affirmed in the Supreme Court, and in th^ House of 
Lords. 

3. To the third of the said Interrogatories this Reflpoa^ 
dent answereth and saith. That he considers a prcnniseof 
marriage followed by a copula, or consummation, as equiva* 
lent in its legal effects to a marriage regularly celebrated. 
and not merely binding the party making it, to marry at sooie 
subsequent period. 

4. To the fourth of the said Interrogatories this Mesfos* 
dent answereth and saith, That an irrevocable obligatioD qo 
the part of the man to marry a particular woman, when ao* 
(t;epted of by the woman is binding in aU cases on the add 
woman, so as to prevent her from contracting a marriage 
wiib another man posterior to such obligation. 
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5. To the fifth of the said Interrogatories this Respondeat 
^mswereth and saith. That a woman who has received an 
irrevocable obligation given by a man to marry her, is entitled 
to have her marriage declared by a decree of the proper court. 
The remaining part of the Interrogatory is too vague and in- 
definite to admit of a precise answer, but as relative to the 
situation of the parties, it has not sufiered such alteration as 
to take away the woman's right to have the said marriage de** 
dared valid. 

6. In answer to the sixth of the said Interrogatories this 
Respondent <saith, That he conceives that the promise of a 
man to marry a particular woman, followed by a copula or 
consununation, taking place only in Scotland, will prevent 
the man from marrying another woman in England ; such 
promise and such consummation will prevent the said man, 
although the said promise had not been previously insisted 
upon and declared binding at the woman's instance in the 
proper court in Scotland, and although the man had at the 
time of such promise and such copula, been in England and 
not possessed of any property or efiiects in Scotland. 

7. To the seventh of the said Interrogatories this Re- 
spondent answereth and saitb. That where a man gives a de« 
plajration in writing to a woman, whereby he declares her to 
be his lawful wife, such a declaration, by the law of Scotland, 
constitutes a lawful marriage. 

8th. To the eighth of the said Interrogatories this Respon« 
dent answei^eth and saith. That the law of Scotland has dis- 
tinguished betwixt a copula or consummation, antecedent or 
subsequent to the declaration mentioned in a former Interro*^ . 
gatory. The copula and declaration must be inseparably 
connected,or in other words must be cause and effect ; a copula 
after such declaration will render the marriage complete, but 
a cppuja before it will not have the same legal effect, be- 
cause when these tifo take place the law of Scotland presumes 
^at the copula has taken place in consequence of such decla* 
ration. The declaration cmd popula when thus made out, 
institute a marriage, and not merely, an obligation tomarry^ 

9. To the nipth of the said Interrogatpri^s this Respondent 
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answereth and saith, That where a man gives a writing to a 
woman, acknowledging that he is her husband, and the two 
parties correspond with i*ach other calling each other hus- 
band and wife, these facts by the law of Scotland, will coa- 
stitute a marriage, not merely an obligation to marry, unless 
it shall appear from real and undoubted evidence that no 
consummation had taken place between the parties, that they 
never hadany serious intention of marriage, or that they have 
both resiled from it for reasons in which they both concurred. 
10. To the tenth of the said Interrogatories this Respondent 
answereth and saith. That he conceives that in the case stated 
in the former Interrogatory, the legal effect of the declaratida 
and correspondence will not be avoided, although either the 
man or the woman express their doubts as to their beinrg com- 
pletely married, and signify his or their resolutions to marry 
publicly, or although one or both should express fears of 
being deserted by the other ; because the mistakes or miscon- 
ceptions of either of the parties, or their visionary terrors, 
will not alter the status which has been before fixed unalterably 
by their own acts and deeds, and constituting a valid mar- 
riage, and not merely an obligation to marry. 

ANDREW RAMSAY, 



The same Witness examined on the additional and 
further additional Interrogatories given on behalf 
of John William Henry Dalrymple, the other 
Party in this Cause. 

TO all and each of the said additional, and further ad- 
ditional Interrogatories, this Respondent answereth and saith, 
That in so far as they are pertinent and bear upon the case, 
they appear to him to be answered by the responses to the 
former Interrogatories, which- in his opinion were framed 
with judgment, and a deliberate consideration of the facts as 
appearing fr<mi the Exhibits referred to by the Plaintiff, and 
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exhausted the question before the Prerogative Court; aud 
that these additional and further additional InterrogatorieS| 
seem to be framed for the sole purppse of puzzling, perplex- 
ing, and rendering the cause inextricable by holding it forth 
as resting on subtil questions of law, and a varibty of decisions 
in former cases of marriage, which appear to him totally in« 
appilicable to the case in hand. That haying already given 
his evidence in chief, and answered the Interrogatories put to 
him by the Defendant to the best of his ability, he does not 
consider it as any part of his duty to answer these additional 
and further additional Interrogatories, because he conceives 
that he has fully discharged his duty as a witness and a coun- 
sel, by opinion and pointed responses to the former Interroga- 
tories, which in his opinion contain whatever is material to 

the decision of the cause* 

ANDREW RAMSAY- 

7th August, 1809. 

Repeated and acknowledged at Edin- 
burgh before me the undersigned 
Wm, Coulter, Lord Provost. 

In the Presence of Harry Davidson, 
Not. Pub. and Actuary assumed. 



On the Libel and Exhibits given on behalf of Mrs. 

Dalrymple* 



<•¥• 



28th June, 1809. 
6RIZEL LYALL, presently residing in Burnt Island in 
Fifeshire, unmarried, aged about thirty-six years, a Witness 
produced and sworn, deposes and says^ That she was between 
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eleven and twelve years in the service of Charles Gordon, Esq, 
of Cluny, as housemaid and in otlier capacities, until January 
eighteen hundred and five, when she left it on the inarriage of 
his daughter Miss Charlotte now Lady Johnstone, she haviag 
then entered into that Lady's service. That for the year pre- 
ceding, viz. one thousand eight liundred and four, she was 
principally employed in attending on Miss Charlotte, but 
she occasionally attended also on Mr. Gordon's two elder 
daughters. Miss Johanna and Miss Mary Gordons. And 
further to the first and third articles of the said Libel Om 
Deponent deposes and says, that she remembers a young 
gentleman, who commonly went by the name of Captain 
Dalrymple, used to visit in Mr. Gordon's family^ in spring 
one thousand eight hundred and four, and continued his 
visits while the family resided in Edinburgh; and when they 
removed to Braid, which was about the end of May or begin* 
ning of June she is not sure which, he continued his visits 
there. That before the family left Edinburgh, she admitted 
Captain Dalrymple into the house by the front door (by the 
special order of Miss Gordon) in the evenings. That Mm 
Gordon's directions to her were, that when she rung her bell 
once, to come up to her in her bed-room or the dressing-room 
off it, when she got orders to open the street-door to let in 
Capt. Dalrymple; or when she (Miss Gordon) rung her bell 
twice, tliat the Deponent should thereupon without coming 
up to her, open the street-door for the same purpose. That 
agreeably to. these directions, she frequently let Capt. Dalf 
rymple into the house about nine, ten, or eleven o'clock at 
night, without his ever ringing the bell or using the knocker. 
That the first time he came in this way, she shewed him ^{( 
stairs to the dressing-toom off the young ladies bed-room, 
where Miss Gordon then was, but that, afterwards, upon her 
opening the door, he went straight up stairs without speak- 
ing to the Deponent, or being shewn up. But how long he 
continued up stairs she does not know, as she never saw him 
go out of the house. That the dressingrrroofu above alloded 
to was on the floor above the drawing-room, and adjoining 
to the bed-room where the three ypiing ladiei3 #)e0.; m) 
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next to the ladies bed-chamber was another room, in whidh 
there was a bedstead with a bed and blankets, but no curtains 
or sheets to the bed, and it was considered as a lumber-room, 
the key of which was kept by Miss Gordon; that she never 
was desired by Miss Gordon to make up the bed in this room, 
nor ever heard any of the servants say they had done so. De- 
poses that she recollects that the family removed from Edin- 
burgh to Braid that year, (eighteen hundred and four) in the 
^ening before a King's Fast, and on a Wednesday, as she 
thinks, as the fast days are generally held on a Thursday. That 
at this time, Miss Charlotte was at North Berwick on a visit 
to Lady Dalrymple. That Mr. Gordon and Miss Mary went 
to Braid in the evening, but Miss Gordon remained in town, 
as did also the Deponent and Mr. Robertson the butler, and 
one or two more of the servants. That she recollects of ad- 
mitting Captain Dalrymple that evening, as she thinks some- 
time between ten and twelve o'clock, and he went up stairs to 
Miss Gordon without speaking to the Deponent. That next 
morning she went up as usual to Miss Gordon's bed-room, 
about nine o*clock, and informed her of the hour, and having 
inimediately gone down stairs. Miss Gordon rung her bell 
sometime after, and on the Deponent going up to her she 
met her either at the bed-room door, or at the top of the stairs, 
when she desired the Deponent to look if the street-door was 
locked or unlocked, and the Deponent having examined, in- 
formed her that it was unlocked ; and the Deponent imme- 
diately after went into the dressing-room, and after being a 
rery short time in it, she heard the street-door shut with 
more than ordinary force, which having attracted her notice, 
■he opened the window of the dressing-room, which is to the 
Street, and on looking out she observed Capt. Dalrymple 
walking eastward from Mr. Gordon's house. That from this 
the suspected that Capt. Dalrymple was the person that had 
gone out of the house just before. That nobody could have 
come in by said door, without being admitted by some person 
within, as the door did not open from without ; and she heard 
rf no person having been let into the house on this occasion* 
Tlurt the Deponent having gone down stairs after this, Mr. 
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Ilobertson the butler observed to her that there had been cam^ 
pany up stairs last nighty but she did not mention to him 
any thing of her haying let in Capt. Dalrymple the night be- 
fore, or of her suspicions of his having just before gone out 
of the house, at least she is not certain, but she recollects of 
him desiring her to recollect the particular day on which thb 
happened, but of this the Deponent took no particular notice, 
as she had been in the practice of letting in Capt. Dalrymple 
so often before. Deposes, That when she went up to Miss 
Gordon's room in the morning, as above-mentioned, to lethci* 
know what o'clock it was, she did not observe any part of a 
gentleman's apparel, or any thing out of order ; that the cur- 
tains being close as usual, she could not see into it, but Miss 
Gordon spoke to her as usual, and nothing occurred at that 
time that could make her suspect that Capt. Dalrymple was 
either there or in any of the adjoining rooms. That the De- 
ponent does not recollect of having seen Capt. Dalrymple 
again that day, after seeing him walking eastward from Mr. 
Gordon's house as above-mentioned. That she knows that 
Miss Gordon as well as the Deponent went out to Braid thii 
day, being the King's Fast, before dinner as she thinks ; de^ 
poses that on that evening or a night or two after, she was 
desired by Miss Gordon to open the window of the breakfiut- 
ing parlour to let Capt. Dalrymple in, and she did so acoofd* 
ingly, and found Capt. Dalrymple at the outside of the wift* 
dow when she came to -open it ; and this she thinks might be 
between ten and twelve o'clock, and she shewed him up staiii 
when they were met by Miss Gordon at the door of her bed- 
chamber, when they two went into the said chamber and the 
Deponent returned down stairs. That she does not know hot 
long Capt. Dalrymple remained there with Miss Gordoni Of 
when he went away. That the parlour-window was withia • 
few feet of the ground, so that Capt. Dalrymple had no difl- 
culty to get in. That Capt. Dalrymple repeated his visils to 
Braid, and was admitted in the same way by the DeponeBt 
opening the palour- window for him nine or ten times, and 
after the first time he always went up stairs by himself, ud 
it was always about the same time of night as abo ve-mentioiiedy 
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so far as the Deponent recollects. That Miss Charlotte re- 
turned from her visit at North Berwick a few days after Miss 
Gordon, and the Deponent went out to Braid. That at Braid 
Miss Gordon and Miss Charlotte slept in one room, and Miss 
Mary in another. That within Miss Gordon and Miss Char- 
lotte's bed-chamber, there was a dressing-room, the key of 
which Miss Gordon kept, and she recollects one day of get*. 
ting the key of it from Miss Gordifti to bring her a muff and 
tippet out of it, and upon going in, she was surprised to find 
in it a feather-bed lying upon the floor, without either the 
blankets or sheets upon it, so far as she recollects. That it 
struck her the more, as she had frequently been in that room 
before without seeing any bed in it, and as Miss Gordon kept 
the key she imagined she must have put it there herself. That 
she found this bed had been taken from the bed-chamber in 
which Miss Mary slept, it being a double bedded room. 
That when she observed the said bed in the dressing-room, it 
was during the time that Capt. Dalrymple was paying his 
eVening visits at Braid as above deposed. Deposes that upon 
none ofthe occasions that she let Capt. Dalrymple into Braid 
House, did she see him leave it, nor did she know when he 
departed, but she recollects of being told by Archibald Lock, 
the gardener, that he had one morning seen Capt. Dalrymple 
going from the house towards Edinburgh* Deposes, that the 
family went toCluny in September following, and before they 
set oat, she recollects that by Miss Gordon's orders she took 
the bed that was lying in the dressing-room, and put it into 
tlie bedstead that it had been taken from, in Miss Mary's 
room. Interrogated if from her observations on the beds, 
either in the house in Edinburgh, or at Braid, or any other 
cifcumstance, she conceived that Capt. Dalrymple and Miss 
Crordon had been in them together ? deposes that she did npt 
think they could have been together in that situation, so far 
as she could judge. Deposes that when Capt. Dalrymple 
paid his visits at Mr. Gordon's house in Edinburgh, he gene- 
rally was in regimentals, except in the evenings when the 
Deponent let him in as before deposed to, on which occasions 
he was generally in a coloured dress. That he had a halt in 
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his walk, and she undcrttands him to be the Defendant inihts 
Cause, and further or otherwise this Deponent cannot depose 
to the said positions or articles 4 

GRIZEL LYALL- 

SOth June, 1809. 

Repeated and acknowledged at Edin- 
burgh, before me the undersigned 
Wm. Coulter, Lord Provost of 
Edinburgh. 

In presence of HarriT Davidson-, 
Not. Pub. and Actuary assumed* 
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On the Libel and Exhibits given in behalf oi* 

Mrs. Dalrvmple* 



6th July, 1809. 
PETER M^CUTCHEON, coachman to Sir Georgi 
Clerk, ofPennycook, Baronet, married, aged about thirty- 
three years, a Witness produced and svrom, deposes and 
says. That he was coachman to Mr. Gordon^ of Cluny, ftr 
nine years previous to Whitsunday 1805, at which time 
he left him ; and to the first and third articles of the libd 
in the above<*mentioned action, this Deponent deposes and 
says, That he remembers of a gentleman who went by Hkc 
name of Captain Dalrymple, coming frequently about Mr« 
Gordon's house the year befcNre he left his service, and he 
thinks his visits began about the beginning of spring, 1804* 
That Captain Dalrymple was an officer in a r^imeat of 
Dragoons then quartered at Piershill Barracks, and he wai 
lame in one of his legs. That Oaptain Daliymple and Mi» 
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Johanna Gordon, his master^s eldest daughter, used very 
often to ride out together on horseback, and she rode a dun- 
coloured horse of Captain Dalrjmple's, and she was always 
attended on these occasions by a servant of her father's. 
That he never saw Captain Dalrymple and Miss Gordon in 
a room together, except upon one occasion when Captain 
Dalrymple dined with Mr, Gordon at his house in St. An- 
drew's Square, when there was a pretty large company pre- 
sent, and Miss Gordon was one of them, and the Deponent 
waited at table that day. That he never saw Captain Dal- 
rymple in the house in the evenings. That he continued his 
visits so long as the family remained in town, which was till 
about the end of May, or beginning of June, when they 
removed to Braid House. That he remembers Miss Gordon 
remained in town that night when Mr. Gordon and Miss 
Mary removed to Braid House, and the reason he has for 
remembering this circumstance is, that Mr. Gordon was 
much out' of humour that evening after he went out to Braid^ 
which the Deponent and the other servants attributed to 
Miss Gordon's remaining in town that night. That, at this 
time, Missi Charlotte Gordon, the youngest daughter, was 
on a visit at North Berwick. That he remembers Mr. Ro- 
bertson the butler, and he thinks Mrs. Lyall,with one or two 
of the other servants were left in the town-house that night, 
but the Deponent was at Braid House, having driven Mr. 
Gordon and Miss Mary out in the coach. Deposes that 
Captain Dalrymple's visits at Mr. Gordon's were the subject 
of much conversation among the servants below stairs, when 
the Deponent was present ; and he remembers it was men- 
tioned, but by whom he does not recollect, that Captain 
Dalrymple was in the house in St. Andrew's Square that 
night when Miss Gordon remained in it by herself as above- 
mentioned, and it was believed that she remained in town 
that night for the purpose of meeting with him. Deposes 
that Miss Gordon came out to Braid the day after the fa- 
jDOiily, and the Deponent recollects of driving her out before 
dinner. That a few days after this he recoUectjs of having 
Meeu Captain Dalrjmpl^ «arly in the morning, at least be- 

k 
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twecn five and six o'clock, walking by himself towards 
Edinburgh, within a quarter of a mile of Braid House, and 
he had every appearance of having come from that house ; 
and upon two other mornings about the same time of day, 
he saw him nearer to Braid House, and walking from it to- 
wards Edinburgh. That upon these three occasions Captain 
Dalryraple was dressed in plain clothes, which was not his 
usual dress, as he was always in regimentals when he called 
at Mr. Gordon's any time through the day. That he is 
quite sure it was Captain Dalrymple that he saw upon the 
three occasions before-mentioned, although he was at a little 
distance from him at the time, and he thinks it would be in 
the course often or fourteen days, that he saw him these 
three mornings going from Braid as above. That from the 
conversations that took place among the servants, it was be- 
lieved that a marriage would soon take place between Cap- 
tain Dalrymple and Miss Gordon, and it was conjectured 
among the servants, that they had slept together that night 
Miss Gordon remained by herself in town as above-men- 
tioned. That the Deponent and the rest of the servants 
* thought that Mrs. Lyall knew more of the matter than she 
told to them, but the Deponent never heard her say that 
they had slept or been in bed together. Deposes that 
some days after the family went out to Braid, the Deponent 
went to North Berwick, and brought Miss Charlotte Gordon 
home. Deposes that after the family went out to Braid, and 
about the time that the Deponent saw Captain Dalrymple in 
the mornings as above, he remembers of hearing Alexander 
Porteous and John Smith, two of the house servants, com* 
plaining that in the mornings they, on different occasionS| 
found the window of the pantry (in which the silver plate 
and glasses were kept) open, but it never was found out so 
far as he remembers who had opened the window. Deposes, 
that after the family removed to Braid, he recollects of 
Captain Dalrymple coming out in his curricle, and taking 
Miss Gordon out in it, and this happened several times be- 
fore the family went North, which he thinks was in the 
month of September. That he understands Captain Dal* 
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rjrmple to be the Defendant in this cause, and further or 
otherwise this Deponent cannot depose to the said positions 
or articles. 

PETER M^CUTCHEON, 

10th July, 

Repeated and acknowledged at Edin* 
burgh before me the undersigned 
Wm. Coulter, Lord Provost. 

In presence of Harry Davidsok, 
Not. Pub. and Actuary asisumed. 



On the Libel and Exhibits given on behalf of Mrs. 

Dalrymple. 



6th July, 1809. 

WILLIAM ROBERTSON presently residing in St. Da* 
vid's Street, Edinburgh, married, aged about fifty years, a 
Witness produced and sworn, deposes and says, That he 
was in the service of Mr. Gordon of Cluny for seven years 
previous to Whitsunday 1807 when he left it; and to the 
first and third articles of the said Libel this Deponent de- 
poses and says, That he remembers of Mr. Dalrymple, who 
vrent by the name of Captain Dalrymple, and belonged to a 
regiment of Dragoon Guards, as he thinks, at that time 
quartered in Piershill Barracks, coming pretty frequently 
to Mr. Gordon's house about the m^nth of May and begin* 
ning of June in the year 1804, and he dined and supped 
swnetimes with Mr. Gordon, and on these occasions was 
'always dressed in his regimental uniform. That he recol* 
lects the family removed from the house in St. Andrew's 
Square to Braid, on the 6th day of June that year, but Miss 

kg 
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Gordon remained in town that night by herself. That the Dc- 
ponent,as well as Grizel Ly all ( M iss Gordon's maid) and Elspel 
Gairns, the scullery maid, remained in town also. That he 
thinks Miss Gordon was late in coming home that evening, 
and the Deponent did not see her when she came in. That 
next morning, being the seventh day of June, and a King's 
Fast, as he was employed about tea o'clock in the morning 
in laying up some china in his pantry, which is immediately 
oiFthe lobby, and assisted by the said Elspel Gaims, he ob- 
served Captain Dalrymple come down stairs, and passing 
through the lobby to the front door, unlocked it and went 
out and shut the door after him. That Captain Dalrymple 
was at this time dressed in plain clothes, which was the first 
time the Deponent had seen him so dressed, but he is per- 
fectly sure he was the man. That the Deponent asked 
Elspel Gairns, who was standing by, if she knew who it 
was, to which she answered " perfectly well,^' and men- 
tioned his name ; and the Deponent immediately after he 
went out, opened the front door, and observed him walking 
eastwards along the pavement. Deposes, That in about an 
hour and a half after this Captain Dalrymple returned to 
the house dressed in his uniform, and breakfasted with Miss 
Gordon. That on the Deponent going down stairs, after 
seeing Captain Dalrymple. come down stairs and walk oat 
(^ the house, be observed to Grizel Ly all, that they had 
had company up stairs last night, to which she answered 
lliat she was. not sure till the had seen Captain Dalrymple 
go out of the house that mornihg, she having opened the 
window and looked after him. That from what he bad thus 
seen, he was' convinced Captain Dalrymple had been in the 
house all night with Miss Gordon, and that they were either 
privately married or would soon be married ; and he can^ 
tioned Elspel Gairns not to mention what she had seen, as 
the parties had their own ends for keeping it a secret ; but it 
induced the Deponent to make a short minute of what had 
occurred, in writing which he sealed up and kept in his owb 
possession, and he now produces the same, and it is marked 
m relative to this bis deposition, and it was written i^ 
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himself of the date il bears, being 7th June, 1804, that the 
letters C. D. in said writing means Captain Dalrymple : 
That he did this that in case the writing should fall into 
another person's hands it might not be known who was 
meant. Deposes, That Miss Gordon went out to Braid on 
the said 7tH of June, and remained' there he believes till the 
family went to Cluny, but the Deponent did nojt go to Braid, 
and therefore does not know what happened there, but he 
recollects being told by some of the servants thai Captain Dal- 
rymple had been seen going from Braid at a very early hour 
in the morning, and that he had been in Braid House all 
night, and the Deponent certainly concluded in his own 
mind that Captain Dalrymple and Miss Gordon had been 
married. That Captain Dalrymple had a halt in his walk, 
and the Deponent understands he is the Defendant in this 
jcase ; and further or otherwise this Deponent cannot depose 
ip the said depositions or articles. 



WILLUM ROBERTSON. 



10th July, 1809, 



jftepeated and acknowledged at Edin-' 
burgh before me the undersigned 
Wm. Coulter, Lord Provost, 



In presence of Harry Davidson, 
Not. Pub, and Aptuary assumed. 



as 



Edinburgh, 7 June, 1804. 

AT ten o'clock this morning saw C D — coming 

down the drawing-room stairs, he opened the front dow 
and let himself out. The scullery maid was in the pwtry, 
she had been carr^eing up the dishes to be laaid b;^, I M? 
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quired of her if if she knew how that was, and she said 
very well, and mentioned his name ; this day was the 
King's Fast. 

(Endorsed)) 

£din» 6th July, 1809. This is the minute or writing pro- 
duced by William Robertson, and referred to in hu 
deposition of this date« 

(Signed) WILLIAM ROBERTSON. 

In presence of me Harry Davidson, 
Not. Pub. and Actuary assumed. 



On the Libel and Bxhibits given ou behalf of Mrs* 

Dalrymple. 



1 ^ ■»! 



6th July, 1609. 
ALEXANDER PORTEOUS, servant to James Walker, 
Esq. one of the principal clerks of Session, married, aged 
about thirty-two years, a Witness produced and sworn, 
deposes and says, That he was five years in the service of 
Mr. Gordon of Cluny, as house servant, and left it at Mar- 
tinmas 1805 i and to the first and third articles of the said 
Libel this Deponent deposes and says. That he remembers a 
Captain Dalrymple, who belonged to a regiment lying in 
Piershill Barracks, frequenting Mr. Gordon's house in 
spring 1804, and that he paid his visits daily and often 
two or three times a day. That Miss Gordon his maiiter's 
eldest daughter, used to ride out with him, and generally 
on a dun horse belonging to him, and it was the geneial b^« 
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lief among the servants of the family that he was a suitor of 
Miss Gordon's. That although he went under the name of 
Captain Dalrymple yet he believes he was only a cornet in 
his regiment, and he had a halt in his walk. That the De- 
ponent never saw him come to the house late in the even- 
ings. That the family removed from St. Andrew's Square 
to Braid about the end of May or early in June, and the 
Deponent went out the same day that Mr. Gordon did, but 
he remembers that Miss Gordon remained in town that night, 
and what makes him recollect that circumstance so well was 
that Mr. Gordon was a good deal out of humour that even- 
ing after he went to Braid, which the Deponent and the 
other servants imputed to Miss Gordon remaining in town 
by herself that night. That the other two daughters, viz. 
Miss Mary and Miss Charlotte went out to Braid with Mr. 
Gordon. Deposes, That after the family went out to Braid 
Captain Dalrymple frequently visited Miss Gordon in the 
forenoons, when the Deponent saw him, but he never saw 
him at Braid either in the evenings or early in the mornings. 
That the pantry in which the Deponent kept his silver plate 
and other articles M Braidj was on the first floor of the 
house, and the window of it was within a foot or two, or a 
little more, of the surface of the ground on the outside. 
That while Captain Dalrymple was paying his visits at 
Braid as above, he found his pantry window open on sundry 
different occasions when he went into it in the mornings. 
That the first time he found the window open he was a good 
deal surprized, and suspected that the house had been 
broken into, and therefore the first thing he did was to ex- 
amine all his articles, but on examination he found nothing 
missing. That in a day or two after having found the win- 
dow open in the same way in the morning, he mentioned it 
to the other servants, when he was told that Captain Dal- 
rymple came in or went out that way, and upon this the 
Deponent was satisfied, but he removed the chest which 
contained the silver plate and locked it up in a press. That 
he found his window open at least eight or nine different 
times^ and it was evident to the Depont nt that the window 
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must have been opened from the inside, as he every night 
closed the shutters and fastened them by an iron band and 
screw. That A rchibald Lock the gardener told the Deponent 
that one morning he liad seen Captain Dalryraple going from 
'Braid Houac, and Walter Davidson the under gardener 
told him that he had repeatedly seen that gentleman going 
from Braid in the mornings when he was going to his work 
about six o'clock. Deposes, That when Captain Dalrymple 
paid his visits at Braid in the forenoons it was generally to 
breakfast, and after Mr. Gordon was gone into Edinburgh 
to attend his duty as a clerk of Session. That Miss Gor- 
don used to wait breakfast an hour or two till Captain Dal- 
ryraple came, and he remarked that Miss Mary Gordon 
always left the room soon after the captain came, and left 
him and Miss Gordon by themselves ; and from the familiar 
expressions that he has heard pass between Captain Dairy mple 
and Miss Gordon, and from his frequent visits he concluded 
there was more between them than sweethearts ; and it was 
the general opinion of the servants that they either were 
married or would be married. Deposes, That when Cap- 
tain Dalrymple used to visit at the house in town he wai 
always dressed in his uniform, but when he visited at 
Braid he was always dressed in coloured clothes and gene- 
rally a blue coat and nankeen pantaloons ; and further or 
otherwise this Deponent cannot depose to the said positions 
or articles. 

ALEXANDER PORTEOUS. 

JOth July, 1809. 

Repeated and acknowledged at Edin? 
burgh before me the undersigned 
Wm. Coulter, Lord Provost. 

- • 

In presence of Harry Davidson, 
Not. Pub. andActuary assumed. 
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On the JUiyBEL aud Exhibits given on behalf of Mrs, 

Dalrymple. 



6th July, 1809. 
ARCHIBALD LOCK, Gardener to Mr. Gordon, of 
Cluny at Braid, married, aged about fifty years, a Witness 
produced and sworn, deposes and says, That he has been 
upwards of twenty years in Mr. Gordon's service, and to the 
first and third articles of the said Libel this Deponent deposes 
and says. That he recollects of a gentleman who went by 
the name of Captain Dalrymple, and who was lame in one of 
his tegs, paying frequent visits at Braid in the year 1804, 
and has seen him and Miss Gordon walking often together, 
,iuid also riding in a curricle. That he remembers one morn- 
ing, when he aud Walter Davidson were employed in cutting 
grass on the cross walk near to Braid House, between six 
and seven o'clock, they observed Captain Dalrymple coming 
out at the Chinese gate, which is about two hundred yards 
from the liouse, and upon his seeing them, he crossed the 
field and went by Blackford Hill, evidently with a view to 
'^hun them. That they were about fifty yards, as he thinks, 
distant from him when he came out of the gate, and the De- 
ponent w&s perfectly sure it was Captain Dalrymple from 
his manner of walking. That Davidson told the Deponent 
at this time, as well as at other times, that he had on difierent 
occasions met Captain Dalrymple in the mornings, about si^ 
o'clock, as he was going to his work, and Captain Dalrymple 
appeared to be coming from Braid House. That Davidson 
then lived, and still lives at Morning Side, which is on the 
road between Braid and Edinburgh ; that from these circum^ 
stances, the Deponent was satisfied Captain Dalrymple was 
in Braid House during these nights, and he spake of it to 
Grizel Lyall, who was waiting maid to the young ladies, but 
the would give him no satisfaction. That it was the Depo^ 
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nent*s opinion, as well as of the other servants with whom 
he conversed, that Captain Dalryraple and Miss Gordon were 
either married or going to be married. That the Deponeat 
never saw Captain Dalrymple any other morning, than the one 
above-mentioned, but saw him frequently through the day as 
before deposed to ; and further or otherwise this Deponent 
cannot depose to the said position or Articles. 

ARCHIBALD LOCK. 

10th July, 1809. 

Repeated and acknowledged before 
me the undersigned 

Wm. Coulter, Lord Provost. 

In the Presence of Harry Davidsobt, 
Not* Pub. and Actuary assumed. 



On the Libel aqd Exhibits given on behalf of Mrs. 

Dalrymple. 



6th July, 1809. 
WALTER DAVIDSON, assistant gardener at Bndd, 
married, aged about thirty-four years, a Witness produced 
and sworn deposes and says, That he has been nine years in 
Mr. Gordon's service, and he resides in a house at Morning 
Side, which is about three quarters of a mile from Braid 
House, on the Road from Braid to Edinburgh i and to the 
first and third articles of the said Libel, this Deponent 
deposes and says, That about five years ago he recollects of 
a young gentleman who had a halt in his walk, and went by 
the name of Captain Dalrymple, coming out frequently to 
Braid House, after the family came out of town ; that he 
once saw him and Miss Gordon riding in a curricle near to 
Braidburn, but does not recolkct seeing them ^^ii^ toge* 
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ther. Deposes that he met that gentleman in the mornings, 
sometimes as he was going to his work from his own house, 
and passed him, and sometimes he saw him crossing the 
fields at a little distance, and on all these occasions he was 
going to all appearance from Braid House towards Edin- 
burgh. That he thinks he may have seen him a dozen of 
times at least in this way, and it was always between five and 
six o'clock in the morning ; that it was tlie Deponent's belief 
that he had come from Braid House, as there was no other 
place he could come from, and particularly when he saw 
him crossing the fields, there was no other place he could 
. come from but Mr. Gordon's house. Deposes, that one 
morning between six and seven o'clock, as Archibald Lock 
and the Deponent were cutting grass on the walk that leads 
to Blackford, they observed Captain Dalryraple coming out 
of the gate at the back of Braid House, which gate he 
thinks is about two hundred paces to the north east of the 
house. That when they saw him come out of the gate, he 
might be distant from them about fifty or sixty yards, and 
instead of coming to the westward and crossing the field 
that way, as the Deponent had seen him do before, he struck 
to the eastward, and went towards Blackford Hill, and the 
Deponent, as well as Archibald Lock, conceived that he 
vent that way with a view to avoid them : that the gate 
above-mentioned, is a private entry to and from the house, 
and only used by Mir. Gordon and the family. And further 
deposes, that all this happened the year before Miss Char- 
lotte Gordon was married to Captain Johnston, and further 
or otherwise this Deponent cannot depose to the said posi* 

tions or articles. 

WALTER DAVIDSON, 
10th July, 1809. 

'Kepeated and acknowledged at £din^ 
burgh, before me the undersigned 
Wm. Coulter, Lord Provost, 

In the Presence of Harry Davidson, 
Not. Pub* and Actuarpr assumed, 
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On the Libel and Exhibits given on behalf of Mrs. 

Dalrymple. 



8th July, 1809. 
JAMES ROY, writer in Edinburgh, aged about thirty 
years, unmarried, a Witness produced and sworn deposes 
and says, T!iat he was clerk to Mr, Gordon of Cluny, father 
iof the Plainiiif, for twelve years, and during that time had 
frequent occasion to pay money to his daughters, and parti* 
cularly to Miss Johanna the eldest, and Miss Charlotte the 
youngest, and he was always in the practice of taking re^ 
ceipts from them for the money so paid, and they either 
wrote and subscribed these receipts themselves, or signed 
them after being written out by him, and he has also often 
«een them writing letters and cards, and has received letters 
from them when they were in the country, and by these 
means he became well acquainted with their hand- writing ; 
jand having examined the Exhibits, Nos. 1, 2, 10,, and 11, 
annexed to the Libel, he deposes and says. That the follow- 
ing words of No. 1, "& I promise the same J. Gordon," 
are in his opinion of the handwriting and subscription of 
the Plaintiff, that he thinks the words '' a sacred promise" 
on tlie back of said Exhibit, are also of her hand-writing, 
but is not so certain as he is of the other words above quoted; 
that the words " J. Gordon" upoji Exhibit No. 2, are of the 
hand-writing and subscription of the said Plaintiff. That 
the words " J. Gordon," upon the Exhibit No. 10, are abo 
the hand- writing and subscription of the Plaintiff: and that 
the words " Charlotte Gordon," with the word ^' witness," 
immediately before them upon said Exhibit No, 10, are the 
hand-writing and subscription of the aforesaid Charlotte 
Gordon^ now Lady Johnston, ^nd he thinks the ktten 
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<« J..G.'* on the Exhibit No. II, are %( the hand- writing of 
the Plaintiff; and'furtber or otherwise this Deponent cannot 
depose. 

JAMES ROY. 
10th July, 1809. 

Repeated and acknowledged at Edin- 
burgh, before me the undersigned 
Wm. CotTLTEK, Lord Provost, 

In the I^resence of Harhy Davidsoic, 
Not. Pub. and Actuary assumed. 



On the Allegation and Exhibits given on 

behalf of Mr. Dalrymple. 



8th August, 1810 
HENRY PERRENNE, of the Five Fields Chelsea, 
in the County of Middlesex, Victualler, aged fifty- 
three years, a Witness produced and sworn. 

1. TO the first article of tht >Baid Allegation the Deponent 
taitfa, That he lived in the service of the Honourable General 
William Dalrymple the father of the articulate John Wil* 
liam Henry Dalrymple, Esq. Party in this Cause, for eleven 
years before and down till the month of October or November 
1803, in the capacity of Groom of his Chamber, and from 
that time he lived in the service of the articulate John Wil- 
liam Henry Dalrymple, Esq. Party in this Cause, as his ser- 
vant, and so continued to live in his service till the year 
1807. And he saith, that when he first went to live in the 
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aaid Houourable General William Dalrymple*s service, the 
said Joha William Henry Dalrymple, his son, was liYing 
with his said father at Chelsea Hospital, in the County of 
Middlesex, and was then a little boy not more than about 
seven years of age ; and he continued so to live with his said 
father (who was a widower when the Deponent first knew 
him) during the whole eleven years the Deponent was in his , 
service as aforesaid, excepting when he the said John Wil* 
liam Henry Dalrymple was at Eton College). That in the 
month of October, or beginning of November in tte year 1803, 
the said John William Henry Dalrymple being a Comet in 
his Majesty's Fifth Regiment of Dragoon Guards, went to 
join the said regiment in York Barracks, and on that occasion 
the Deponent became his servant, and accompanied him as 
such to York Barracks, and ever afterwards lived in his ser 
vice, and was constantly with him till the year 1807. And 
saith that after the said regiment had been in York Bar- 
racks about three months from the time the said John 
William Henry Dalrymple first joined the same as afore* 
said, he remove<l therewith to Newcastle, where he stayed 
witli the said regiment about two months, and then, to wit 
in the latter end of the month of March, or beginning of 
April in the year 1804, he, the said John William Henry 
Dalrymple proceeded with the said regiment to Scotland, 
and went into barracks near the city of Edinburgh, attended 
as aforesaid by the Deponent, and remained there till about 
the 11th day of July following, when his father, the said 
Honourable General William Dalrymple came down to Scot- 
land, and then the said Joha William Henry Dalrymple 
went on visits with his father to different gentlemen in the 
neighbourhood of Edinburgh, for a few days, attended by the 
Deponent ; and then at the request of his said father, he the 
said John William Henry Dalrymple, was ordered on a re» 
cruiting party, and went with a part of his said corps on that 
service, to Halifax in Yorkshire, where the Deponent also 
attended him, and knows that he left Dunbar, (which was the 
last place in Scotland the said John William Henry Dal« 
rymple slept at) on the 21st day of the said month of July, 
1804, with his said father^ on his way to Halifax. Andlio 
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further saith,that from having always attended the said John 
William Henry Dalrymple wherever he went, whilst he the 
Deponent remained in his service, he can and does of his own 
knowledge depose, that the said John William Henry Dal- 
rymple did not, at any time reside at any place in Scotland, 
excepting whilst he was quartered in the said barracks near 
Edinburgh, and whilst he was visiting with his said father 
for a few days, between the time of leaving the said barracks 
and quitting Scotland to go to Halifax as aforesaid. And he 
also further saith, that he does not of his own knowledge, 
know any thing concerning the acquaintance of the said John 
William Henry Dalrymple, Party in this Cause, with the ar- 
ticulate Johanna Gordon now calling herself Dalrymple, nor 
when the same commenced, further than that he understood 
from the information he received from different persons, 

whilst his said master was in the aforesaid barracks near Edin- 
burgh, prior to the arrival of the said General Dalrymple in 
Scotland, that he had formed an intimacy with the said Jo- 
hanna Gordon ; but he knows that the said John William 
Henry Dalrymple, Esq. Party in this Cause, was not more 
than nineteen years of age at such time, and further he can- 
not depose to the said Article, save that the said John Wil- 
liam Henry Dalrymple, Esq. Party in this Cause, never did 
to the knowledge of this Deponent, cohabit with, or own or 
acknowledge the said Johanna Gordon, (now calling herself 
Dalrymple) the other Party in this Cause, as or for his wife, 
or that she was ever so esteemed or reputed to be, by any 
person whatsoever. 

HENRVPERRENNE. 



The same Witness examined on the Interrogatories ad- 
ministered on behalf of Johanna Dalrymple, Party 
in this Cause. 

1. TO the first Interrogatory the Respondent answers, 
That he was in the service of the Producent, as his own man, 
from the month of October or November 1803, till the month 
of June 1807| and did accompany him to Scotland in the 



spring of the year 1804. That the Producent remained in 
Scotland no longer than the 21st day of July in that year, 
"which was the day he left Dunbar, (the last place he stopt at 
in Scotland) on his way to Halifax. That he never was with 
the Producent at the house of Charles Gordon, Esq- the 
father of the Ministrantat Edinburgh, or at his country-seat 
at Braid, but hath heard and believes that the Producent did 
often visit at both the said houses, and that many of such 
visits were made to her, the Ministrant, privately at both 
those places, and further he cannot answer the said Inter* 
rogatory- 

2. To the second Interrogatory the Respondent answers, 
That he never did accompany the Producent, during any 
visits of his to the Ministrant, and does not of his own know" 
ledge know that he made any such visits, but saith that he wal 
missing several nights from the barracks near Edinburgh,but 
cannot say on what particular nights, nor on how many he 
was so missing, but hath heard and believes, that on some 
of those nights he the Producent was in the house of the 
Ministrant's father, at Edinburgh or Braid, and that he wm 
privately admitted, and privately retired therefrom, but he. 
knows not, and never heard at what hour cthe Producent 
usually arrived atEdinl)urgh, or at Braid, when on such pri* 
vate visits, or at what hour he retired, except that he wa^ al- 
ways at morning and evening parades ; and further he can- 
not answer. 

HENRY PERRENNE 

Same day. 

Repeated and acknowledged before 
Dr# LusHiNGTON, Surrogate. 

Pres. Mark Morley, 
Notary Public. ' 
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On the Allegation and Exhibits given on be- 
half of Mr. Dalrymple. 



8th August, 1810. 

RICHARD TOULMIN NORTH, of Lower Gros- 

venor Street, in the County of Middlesex, Esq. 

aged twenty-eight years, a Witness, produced and 

sworn. 

1. TO the first article of the said Allegation the Deponent 
saith. That he hath known and been intimately acquiiated with 
the articulate John William Henry Dalrymple, Esq. Party in 
this Cause about six years, and came first to know him r ^ti r his 
return to England from Scotland, where he had been with the 
Fifth Regiment of Dragoon Guards, in which regiment he 
was an officer. And he saith that he understood and believes 
that the said John William Henry Dalrymple was and is the 
son of the Honourable General William Dalrymple, who lived 
at Chelsea Hospital. And the Deponent once walked with 
the said John William Henry Dalrymple to his said father's 
house, but did not go into the same, and neverwas introduced 
to his said father. And further to the said article he cannot 
depose, save that when he first became acquainted with the 
said John William Henry Dalrymple, he the said John Wil^ 
liam Henry Dalrymple was about twenty years of age. And 
save also that since their said acquaintance commenced as 
aforesaid, he the Deponent never knew the said John Wil- 
liam Henry Dalrymple and the articulate Johanna Gordon 
(now calling herself Dalrymple) Party in this Cause, to live 
and cohabit together as husband and wife, or ever knew him 
the said John WiUiamHenry Dalrymple to own or acknow- 
ledge her as his wife, or that they were ever esteemed or re- 
puted to be husband and wife by any person whatever. 

4. To the fourth article of the said Allegation the Depo- 

1 
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hehtsaith, That sometime prior to the solemnization dfth^ 
marriage now to be deposed of, he knew that the said John 
William Henry Dalrymple, Esq. Party in this Cause, waji 
paying his addresses in the way of marriage to the alrticulate 
Laura Dalrymple, then Laura Manners^ spinster, and that 
they were to be married together, and on the evening of the 
day prior to the day that such marriage was solemnized be- 
tween them, which happened rather more than two years ago 
to the best of his recollection, but the particular day of the 
month he is unable to set forth, he the Deponent received a 
note or letter from the said John William Henry Dalrymple, 
informing the Deponent that he was to be married on the next 
day, and requesting him to be present at the ceremony, and 
accordingly the Deponent on the next day about the time ap- 
pointed, went to the said John William Henry Dairy mple's 
lodgings, and finding that he was gone to the parish church 
of Saint Mary Le Bone, he followed him there, where he 
found the said Laura Dalrymple, then Laura Manners, 
spinster, (whom the Deponent knew to be the daughter of 
Lady Louisa Manners, by having met her in parties, but had 
no previous acquaintance with her) and him the said John 
William Henry Dalrymple, an^ also a Major Morgan (a friend 
of the said John Wm. Henry Dalrymple) and aMr. Robinson a 
solicitor^ and be then and there saw them the said John Wil- 
liam Henry Dalrymple, one of the Parties in this Cause, and 
Laura Manners (now Dalrymple) joined together in holy 
matrimony, according to the rites and ceremonies of the 
church of England as by law established, by a priest or minis- 
ter of the church of England, and minister of the said parish- 
church (but who was and is a stranger to the Deponent) wha 
then and there pronounced them to be lawful husband and 
wife in the presence of the Deponent and of the said Msljos 
Morgan and Mr. Robinson^ who all three signed the entry of 
the said marriage, made in the register-book of marriages 
kept for the i^aid parish, as witnesses of the same. And he 
further saith that he knows the said marriage was so solem- 
nized, in virtue of a licence previously obtained for that pur- 
pose (though he knows not from whom it was obtained) and that 
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at such time he the said John William Henry Dalrymple 
was of the parish of Saint George Hanover Square, in the 
County of Middlesex, and upwards of twenty-one years of 
age, and that he considered himself a bachelor, and free from 
all matrimonial contracts and engagements, and she the said 
Laura Dalrymple formerly Manners, was a spinster, and up- 
wards of twenty-one years of age at the time of such aforesaid 
marriage, and further to the said Article he cannot depose. 

5. To the fifth article of the said Allegation and to the 
Paper- Writing or Exhibit marked with the letter (C) therein 
pleaded and propounded to be and contain a true copy of the 
entry of the marriage of them the said John William Henry 
Dalrymple and Laura Manners (now Dalrymple) the same 
having been now produced and shewn to the Deponent, and 
carefully viewed and perused by him, he saith that he is cer- 
tain that John William Henry Dalrymple, whose name ap- 
pears thereto, and is by mistake called in the body of the 
said Exhibit John Dalrymple Esq. and John William Henry 
Dalrymple, Esq. the Party in this Cause, whom he as afore- 
said saw married to the said Laura Manners now Dalrymple, 
was and is one and the same person and not divers, and further 
to the said Article he cannot depose. 

6. To the sixth article of the said Allegation the Deponent 
saith. That immediately after the solemnization of the said 
marriage they the said John William Henry Dalrymple and 
Laura Dalrymple his wife, went to live and cohabit together 
at bed and board as lawful husband and wife, and as he be- 
lieves consummated their said marriage, and they so lived 
and cohabited together at various places, viz. at Stratford 
Place and Portman Square, in the County of Middlesex, and 
other places, at both which places he the Deponent hath many 
times visited them, and he still continues to visit them at the 
last mentioned place, where they at this present time live and 
cohabit together as lawful husband and wife. And he further 
saith that ever since they the said John William Henry Dal- 
rymple and Laura Dalrymple have so lived and cohabited 
together, they have constantly and upon all occasions owned 
and acknowledged, and do at this present time own and ac« 

12 



/ 



cxlviii 

knowledge each other as and for lawful husband and wife, 
and they were and are so commonly accounted, reputed, and 
taken to be by and amongst their neighbours, friends, ac* 
quaintances and others, and are visited as such. And further 
he cannot depose. ^ ^ ^^^^^ 

Same day, 

Repeated and acknowledged before 
Dr. Parson, Surrogate. 

Pres. Mark Morlet, 
Not. Pub. 



On the Allegation and Exhibits given on behalf 

of Mr. Dalrymple. 



20th August 1810. 
ADAM ORMSBY, Esq. Captain in his Majesty's 
Fifth Regiment of Dragoon Guards, at present in 
Colchester, in the County of Essex, aged twenty* 
eight years, a Witness, produced and sworn. 

1. TO the first article of the said Allegation the Deponent 
saith. That he is Captain in his Majesty's Fifth Regiment of 
Dragoon Guards, and hath so been for about six years snd a 
half past. That being with the troop which he commanded 
in the said regiment at Newcastle upon Tyne, about two or 
three months prior to the S5th day of March 1804, he was at 
that time and place joined by the articulate John William 
Henry Dalrymple, Party in this Cause, who was then ap- 
pointed a Cornet in his the Deponent's said Troop, and whom 
the Deponent at that time understood to be the son of tlie 
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Honourable General William Deilrymple, though such was 
the first time he had ever been introduced to him, and after 
being so at Newcastle upon Tyne together about two or three 
months with the said troop which the Deponent commanded, 
they marched therewith from Newcastle upon Tyne to Piers- 
hill Barracks, near Edinburgh, on the 25th day of March, in 
the said year 1804, which barracks they did not reach till 
the fifth day of April in the same year, and he the said John 
William Henry Dalrymple remained from that time with the 
said troop quartered in the said barracks for about two or three 
months, to the best of the Deponent's recollection, and then 
he was sent to Dunbar in Scotland, shortly after which (but 
the precise time the Deponent is unable to set forth) he the 
said John William Henry Dalrymple Esq. was sent on the 
recruiting service into Yorkshire, and save his being so as 
aforesaid quartered, the Deponent is certain that the said 
John William Henry Dalrymple did not at any time since 
the Deponent's first knowledge of him reside at any place in 
Scotland previous to beii^g so sent into Yorkshire on the re- 
cruiting service ; And this Deponent further saith that at the 
time he the said John William Henry Dalrymple, so as afore- 
said, joined the said regiment at Newcastle upon Tyne, and 
when he was with the same in Scotland as aforesaid, he was a 
young man, under the age of twenty-one years, and as the 
Deponent verily believes not more than about nineteen years 
of age, and the Deponent never knew or understood that he 
the said John William Henry Dalrymple and the articulate 
Johanna Gordon ever cohabited together as lawful husband 
and wife, or that they were ever esteemed or reputed so to be 
by any persons whatever. And further he cannqt depose to 

the s£^td article* 

A, ORMSBY, Capt, 5th D. Gds. 

Same day, 

Itepeated and acknowledged before 
Pr. Stoddart, Surrogate. 

Pres. Mark MoRLEY, 
Not. Pub. 
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Oa the Allegation and Exhibits given on behalf 

of Mr. Dalrympjle. 



27th August, 1810. 

HENRY BRO WN, at present employed as a labourer 

in the Hon. East India Company's Warehouses in 

Fenchurch Street, London, aged thirty years, a 

Witness produced and sworn. 

1. TO the first article of the said Allegation the Deponent 
saith. That in the latter end of the year 180S, and beginning 
of the year 1804, he lived in the service of a Mr, Surtees a 
solicitor at Newcastle upon Tyne, and first came to know 
the person of the articulate John William Henry Dalrym- 
ple, Esq. Party in this Cause, early in the said year 1804, 
and about three months before his Majesty's Fifth Regiment 
of Dragoon Guards, which was quartered at Newcastle upon 
_ Tyne, marched from that place for Scotland, and which, 
to the best of his leiioUection happened in the latter end of 
the month of March, or beginning of the mcmth of April, 
in that year, he the said John William Henry Dalrymple 
having joined the said regiment at Newcastle aforesaid, as a 
cornet therein, and being in consequence thereof often seen 
by the Deponent whilst the said regiment lay at Newcastle 
subsequently to his having so joined the same in the early 
part of the said year, that he well remembers the said re- 
giment so as aforesaid, marched from Newcastle upon Tyne 
for Scotland, at or about the time before set forth, and that 
the troop to which the said John William Henry Dalrymple 
was appointed, also marched therewith ; and he this l)c« 
ponent having afterwards given warning to leave the place 
he was so in at Newcastle, and having received, information 
that the said John William Henry Dalrymple Party in this 
Cause (who was then at Piershill Barracks with I|is Majesty's 
said Regiment of Dragoon Guards) was in want of a gnxm; 
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be proceeded from Newcastle aforesaid, to Piershill Barracks 
io get such place in the said John William Henry Dalrym- 
ple's service, and was accordingly engaged by him, and en- 
tered his service as his groom on the 10th day of the month of 
May, in the said year 1804, and continued therein about three 
years and two months ; andhesaith that it was his constant 
duty to ride with the said John William Henry Dalrymple 
•whenever he went out on horseback, or in his curricle, after 
^he Deponent so entered his service, and from so being con- 
stantly with his said master, knows that he remained quartered 
with the said regiment in Piershill Barracks for about a 
month after the Deponent so first entered his service, and 
that he then marched with part of the said regiment from 
thencQ to Belhaven barracks near Dunbar, attended by the 
Deponent end Henry Perr^nne his valet, where he remained 
quartered there about six weeks, and then (to wit) on the 
Slst day of July, in the said year 1804, he the said John 
William Henry Dalrymple, proceeded from the last men- 
tioned place with his father, the Honourable General Dal- 
rymple for Yorkshire, being ordered .to join a part pf the 
said regiment then on the recruiting service at Halifax, and 
the Deponent followed his said master on the next day with 
the curricle and his horses, and joined him in Yorkshire, and 
he is certain that the said John William Henry Dalrymple, 
Party in this Cause, did not reside at any place in Scotland 
from the time of the Deponent's first knowledge of him as 
aforesaid, and during the whole time the Deponent so re- 
mained in such his service, save and except, whilst he the 
said John William Henry Dalrymple was, as aforesaid, 
quartered in barracks in that country; and further saith, tp 
the said article, he cannot depose save that the said John 
William Henry Dalrymple was only about nineteen years 
of age when the Deponent went into his service as aforesaid, 
and that he does not know, never heard, and does not believe 
that the said John William Henry Dalrymple, Party in this 
Cause, and the articulate Johanna Gordon ever lived, or 
cohabited together as lawful husband and wife, or that they 
yrcre ever esteemed or reputed so to be by any person whatever. 

HENRY BROWN. 
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The same Witness examined on the Interrogatories 
administered on behalf of J ohanna Dalrymple, Party 
in this Cause. 

1. TO the first Interrogatory the Respondent answersr, 
That he was in the service of the said Producent as hii 
groom, for about three years and two months, from the lOth 
day of May, 1804, at which last mentioned time, the Res- 
pondent joined him at Piershill Barracks near Edinburgh^ 
and he knows that the Proditcent did not remain longer in 
Scotland than the 21st day of July 1804, when he left Bel- 
haven barracks near Dunbar, to go on the recruiting service 
at Halifax ; That the Producent (whilst he so remained ia 
Scotland) was in the frequent habit of visiting at the house 
of Charles Gordon, Esq. the Father of the Ministrant, both 
at Edinburgh and at his country house about two miles, (»r 
two miles and a half from that city, the name of which place 
lie knows not, but he does not know, and hath no reasoa 
to believe that such visita were made to the Ministrant pri^- 
vately, excepting that he the Producent used to tell the Res- 
pondent, when he went with notes to the said Johanna Gat^ 
don, to take eare and not let her &ther see him the Respond 
dent; for he saith, that in other respects the Producent's 
visits to the Ministrant appeared to have been made openly 
and publicly, as he used to go in the day time, and they 
were in the habit of riding out together in the Pro- 
ducent's curricle frequently, and further he cannot depose. 
2* To the second Interrogatory the Respondent answers, 
That he often accompanied the Producent during such his 
visits to her father's house at Edinburgh, but he cannot set 
forth the days upon which it was he so attended the Pph 
ducent there, except that it was between the said 10th of 
May and 18th of July 1804, for he saith, that on the said 
18th of July, he attended the Producent his master to the 
said Charles Gordon's country house near Edinburgh, where 
he the Producent dined, which was the only time the Res^ 
pondent accompanied him there* And he saith that on the 
iiight pf the said IStb of July (which was the last time the 
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Producent was in or near Edinburgh in the said year 1804) 
the Respondent by the orders of his said master, waited 
with the curricle at the said house of the said Charles Gor- 
don, Esq. till about twelve o'clock, when he the Producent ' 
came out of the said house, and got into the curricle and 
rode away therein about a mile on the road towards Edin- 
burgh, and then he desired the Respondent to stop, and 
having told the Respondent to go and put up his horses at 
Edinburgh, and to meet him again at that same spot at 
six o'clock the next morning with the curricle, he the Pro- 
ducent then got out and walked b^ck towards the said 
Charles Gordon's house, and the Respondent accordingly on 
the next morning at six o'clock met the Producent at the 
appointed spot, and brought him in his said curricle to 
Haddington, from whence he went in a chaise to the house of 
a Mr. Nisbet in the neighbourhood of that town, where the 
Producent's father was was the;n staying ; that from what he 
lialh herein before deposed, he does believe that the Pro* 
ducentdid on the night of the said 18th of July go back to and 
remain in the said Mr. Gordon's country house, and excepting 
on that occasion he saith he hath no knowledge whatever 
fircNtn information or otherwise, and cannot form any belief 
whether the Producent was during any other night, at either 
of the §aid Mr. Gordon's said houses, nor whether he was 
or wa^ n^ privately admitted, or did or did not privately 
retire therefrom, and further to the said Interrogatory he 
caaaot answer. 

HENRY BROWN. 

Same day, 

Repeated and acknowledged before 
Dr. Dauben^ Surrogate. 

Pres. Marx Morley^ 
Notary Public. 
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On the Allegation and Exhibjts given on behalf 

of Mn Dalrybiple. 



29th August, 1810. 
WILLIAM BOOKER CHADWICK, of Doctors 
Commons London, Gentleman, aged upwards of 
thirty-four years, a Witness produced and sworn, 

5. TO the fifth article of the said Allegation and to the 
Paper Writing or Exhibit marked with the letter (C) therein 
pleaded, and to the said Allegation annexed, the Deponent 
saith that on the fourth day of November last, he did attend 
and search the register-book of marriages, kept for the 
parish of St, M ary-le-bone, in the county of Middlesex, for 
the original entry therein of the marriage of John William 
Henry Dalrymple, Esq. and Laura Manners, and having 
found the same, he did take an exact copy thereof, and did 
afterwards carefully examine and compare the same with 
its said original, remaining in the said register book and 
did find tlie same to agree therewith, and in testimony thereof 
he did write and subscribe his name to a certificate to that 
effect at the foot or bottom of such certificate, and the Depo- 
nent having now been shewn, and having carefully viewed 
and perused the said Paper Writing or Es^hibit marked (C) 
he saith that the whole body series and contents of the said 
Exhibit, and the name ^^ W. B, Chadwick," set and sub- 
scribed to the certificate written at the bottom thereof, were 
and are all of the proper hand-writing and subscription of 
him the Deponent, and he thereby knows the same to be 
the very same copy of the entry of the aforesaid marriage, 
which he copied from and afterwards carefully examined and 
collated and found to agree with the aforesaid original entry 
thereof remaining in the register book of marriages^ kept for 
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the said parisk of St. Mary-le-bone, at the time and in the 
^ manner hereinbefore deposed, and further he cannot depose. 

W. B. CIJADWJCK, 

Same day, 

jRepeated and acknowledged before 
Dr. Stodoart, Surrogate. 

Pres. Mark Morley, 
JSTotary Public. 
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On the Allegation and Exhibits given on behalf 

of Mr. Dalrymple. 



29th August, 1810. 
GEORGE ROBINSON of Stratton Street, PiccadUlj 
in the County of Middlesex, Esq. aged thirty-four 
years, a Witness produced and sworn. 

4. TO the fourth article of the said Allegation the Depo- 
nent saith, that he hath known the articulate Laura Dai* 
lymple, formerly Laura Manners, Spinster, wife of John 
William Henry Dalrymple, Esq. Party in this Cause, for 
several years last past, and when she was about to be married 
to her said husband (to wit) sometime in or about the month 
of May in the said year 1808, he the Deponent being in the 
profession of the law, was employed to prepare the settle- 
ment which was made and entered into on that occasion, in 
consequence whereof he became acquainted with him the said 
John William Henry Dabrjrmple, Party in this Cause, and 
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when the said parties were married he was present at the 
ceremony, and gaye her the said Laura Dalryraple, then 
Laura Manners Spinster away, and he saith that they the 
said John William Henry Dalrymple and Laura Dalryniple 
were so married on the second day of June in the said year 
1808, according" to the rites and ceremonies of the church of 
England, as by law established, in the parish church of 
St. Mary-le-bone in the county of Middlesex, by a priest 
or minister in holy orders of the said church, in pursuance 
of a licence duly obtained for that purpose from the proper 
office at Doctors Commons, and at the aforesaid ceremony, 
there were also present a Mr, North and a Major Morgan, 
who with the Deponent subscribed their names as witnesses 
to the entry of the said marriage, then duly made and 
entered in the register-book of marriages, kept for the said 
parish ; and he further saith, that at the time of the aforesaid 
marriage, she the said Laura Dalrymple was living with her 
sister, the Dutchess of St. Albans, in Stratford Place, in the 
parish of St. Mary-Ie-bone, and was a Spinster, and upwards 
of twenty-one years of age, and for any thing the Deponent 
knows to the contrary, the said John William Henry Dali 
ryrople was a batchelor, and upw^trds of twenty-one years of 
age, and further to the said article he cannot depose. 

5. To the fifth article of the said Allegation, and to the 
paper writing or Exhibit marked with the letter (C) therein 
pleaded to be and contain a true copy of the entry of the 
marriage of them the said John William Henry Dalrymple, 
Esq. party in this cause, and Laura Dalrymple, formerly 
Manners, the same having been now produced and shewn 
to, and carefully viewed and perused by the Deponent, he 
saitk that he hath not a doubt but does verily believe from 
the purport and coirtents of the said Exhibit, that John 
William Henry Dalrymple whose name appears subscribed 
thereto, and who . is by mistake called in the body of the 
«aid Exhibit, John Dalrymple, Esq. and John William Henry 
Dalrymple, Esq. the Party in this Cause, hereinbefore d^ 
]k)sed of particularly, was and is one and the same persea 
imd not divers, and farther to the said article he eamiol depose. 

6. T# the aistb article of the said Allegation, the DeiHmeiil 
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saith, That immediately after tbe solemuization of the said 
marriage, they the said John William Henry Dalrympl«, 
Esq. and Laura Dalrymple his. wife set off together for 
Rochester as he believes, and on their return to London, took 
up <heir abode at the Clarendon hotel in Bond Street, and 
afterwards in Portman Square, where they at present live 
and reside, and at both which places the Deponent hath often 
dined with them, and he saith that ever since their said mar** 
riage, they have lived and cohabited, and still do live and 
cohabit together in every respect as lawful husband and 
wife, which they have always owned and acknowledged 
each other to be, and as, and for such they have always been 
and still are visited, an commonly accounted, reputed, and 
taken to be by and amongst their neighbours, friends, ac« 
quaintances and others, and further he cannot depose. 



Same day, 

Repeated and acknowledged before 
Dr. Stoddart, Surrogate. 

Pres. Mark Morley, 
Notary Public. 



G. ROBINSON. 



On the Allegation and Exhibits given on behalf 

of Mr. Dalrymple. 



I5th December, 1810. 

GEORGE WYNDHAM, Esq. a Captam in his 

Majesty's First Regiment of Foot Guards, aged 

twenty -three years, a Witness produced and sworn. 

1. TO the first article of the said Allegation the Deponent 
saith, That he hath known the articulate John William 
Henry Dalrymple, Esq. Party in this Cause, for upwards of 
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ten years last past whilst he lived with his father the Hon. 
General William Dalrymple at Chelsea Hospital, where he 
continued to live and reside with his said father till he joined 
his Majesty's Fifth Regiment of Dragoon Guards as a comet, 
as will be hereafter deposed, and he saith that he was himself 
a cornet in his Majesty's said Fifth Regiment of Drago(m 
Guards, and was with the said regiment when the said John 
AVilliam Henry Dalrymple joined the same as a cornet, oa 
or about the 26th of October 1803, at York, after which 
time (to wit) in the month of December in the same year, 
he the said John William Henry Dalrymple, marched with 
the troop to which he belonged to Newcastle upon Tyne, 
from whence he afterwards marched with his said troop to 
Scotland, where he arrived in the latter end of March, or 
beginning of April in the year 1804, and went with the said 
regiment into Picrshill Barracks near Edinburgh, where the 
Deponent joined the said regiment in a few days afterwards, 
and knows that during the months of April, May, and June, 
and part of the month of July, in the said year 1804, he the 
said John William Henry Dalrymple was quartered in 
PiershJU Barracks aforesaid, and at other places near thereto, 
and that on or about the 14th day of the said month of July 
he the said John William Henry Dalrymple, in consequence 
of orders which he received for that purpose removed with 
part of his said corps to Halifax in Yorkshire on the recruit- 
ing service, and the Deponent is certain from the knowledge 
he had of, and his acquaintance with the said John William 
Henry Dalrymple, Party in this Cause, that except his being 
as aforesaid quartered with his said regiment in Piershill 
Barracks and in the neighbourhood thereof, he never resided 
in Scotland down to the time he the Deponent went to Ireland 
in the month of April, or May 1805, and he further saith 
that he very well knew that the said John William Henry 
Dalrymple became acquainted and was intimate with the 
articulate Johanna Gordon, whilst he so as aforesaid re- 
mained with his regiment in the said barracks near Edin^ 
burgh, at which time he was not more than about nineteen 
years of age, but the Deponent never knew that the said 
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John William Henry Dalrymple cohabited Vfith her thd 
said Johanna Gordon as his wife, or that they were ever 
considered or reputed to be laV?ful husband and wife by any 
person whatever, and further he cannot depose. 

3. To the third article of the said Allegation and to the 
Paper- Writings or Exhibits marked (A and B) therein 
pleaded and referred to, the Deponent saith. That he also 
knew and was well acquainted with the articulate Johanna 
Gordon whilst he remained in Scotland, which was till about 
two or three months after the said John William Henry 
Dalrymple went as aforesaid to Halifax, and though he does 
not remember ever to have seen her write, he hath seen many, 
letters of her writing to the said John William Henry 
Dalrymple, and he once received a letter from her himself, 
and judging from the similitude of the hand-writing of the 
said two Paper- Writings, marked (A and B) which are now 
produced and shewn to him to that of the aforesaid letter which 
he received from the said Johanna Gordon, and those^ which 
were sent to the said John William Henry Dalrymple, he is 
of opinion and believes that the whole body, series and con- 
tents of the said two Exhibits marked (A. and B.) the latter 
of which is contained in two separate pieces of paper, and 
both marked (B) and the subscription to the first of the said 
Exhibits and the superscription on both were and are of the 
hand-writing and subscription of the same person who 
wrote and sent the aforesaid letter to him the Deponent, and 
and those to the aforesaid John William Henry Dalrymple, 
namely, of the hand-writing of the articulate Johanna 
Gordon, who lived at Edinburgh, and at Braid near Edin- 
burgh at the time he as aforesaid knew her, and further to 
the said article he cannot depose. 

6. To the sixth article of the said Allegation the Deponent 
saith, That since he quitted the said fifth regiment of Dragoons 
in the year 1805, he hath been abroad, and on his return to 
England, about two years ago or rather more, he found that 
the. said John William Henry Dalrymple, Party in this 
Cause was married to Miss Laura Manners, the daughter of 
fhe late Sir William Manners, and that they were liying and 
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cohabiting together as lawful husband and wife at the Claren- 
don Itotel in Bond Street, in the County of Middlesex, 
where the Deponent was introduced by the said John 
William Henry Dalrymple to his said wife, and afterwards 
to wit in the summer before last he met them at Brighthclm- 
stone, where he often dined with and visited them, since 
which he hath many times visited and dined with them at 
their house in Portman Square, and is still in the habit of so 
doing, and well knows that the said John William Henry 
Dalrymple and Laura Dalrymple formerly Manners his wife, 
have during all the time aforesaid lived and cohabited together 
as lawful husband and wife and still continues so to do, and 
that they constantly owned and acknowledged each other as 
and for lawful husband and wife, and are so commonly reputed, 
accounted and taken to be by and amongst their neighbours, 
friends, acquaintances and others, and further he cannot depose. 

G. WYNDHAM. 

Same day. 

Repeated and acknowledged before 
Dr. Daubeny, Surrogate. 

Pres. Mark Morley, 
Notary Public. 



On the Allegation and Exhibits given on 
behalf of Mr. Dalrymple. 



17th December, 1810. 
CHARLES CATCHMAYD MORGAN, of No. 
21, Howland Street, Fitzroy Square, in the County 
of Middlesex, aged thirty-one years, a Witness 
produced and sworn. 

4. To the fourth article of the said Allegation the Depo- 
nent saith, that be hath known and been intimately ac- 
quainted with the articulate John William Henry Dabym- 



clxi 

pie Esq. Party in this Cause for many years, and prior to 
fo his marriage with the articulate Laura ' Manners now 
Laura Dairy mplo his wife; knew that he the said John 
William Henry Dalrymplewas paying his addresses to her in 
theway of marriage, and that they were to be married, though 
he the Deponent had not then seen the said lady ; and he 
saith that when the time for such marriage being solemnized 
between the said John William Henry Dalrymple and J^aura 
Manners now Dalrymple had been fixed and agreed upon, 
he the Deponent was invited to be present at that ceremony 
by him the said John William Henry Dalrymple, and ac- 
cordingly attended and was present thereat, and for that 
purpose went and met the said parties at the parish church 
of St. M ary-le-bone in the county of Middlesex where they 
, were so to be married, and he was then and there, to wit, on 
or about the 2d or 3d day of June in the Year 1808 intro- 
duced by the said John William Henry Dalrymple to the 
said Miss Laura Manners his- then intended wife, and he 
then and there saw him the said John William Henry Dal- 
rymple Party in this Cause married to the said Laura Man- 
ners now Laura Dalrymple, according to the rites and cere- 
monies of the church of England as by law established, by 
a priest or minister in holy orders of the said church, in 
pursuance of a licence previously obtained for that purpose ; 
at which ceremony there were also present a Mr. North and 
a Mr. Robinson, two friends of the said John William 
Henry Dalrymple ; And he further saith that at the time 
such marriage was as aforesaid solemnized, he the said John 
William Henry Dalrymjple was a bachelor, and upwards of 
twenty-one years of age as he the Deponent verily believes, 
and was living in lodgings in Conduit Street, in the parish 
of St. George Hanover Square, in the county of Middlesex, 
^md she the said Laura Manners now Dalrymple was till then 
living with her sister the Duchess of St. Alban's, in Strat- 
ford Place in the parish of St. Mary-le-bone aforesaid as he 
believes, and further to the said article he cannot depose. 

6. To the fifth article of the said Allegation and to the 
Paper-Writing or Exhibit marked with the letter (C) therm 

m 
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pleaded and referred to, as containing a true copy of the 
entry of the marriage of them the said John William Henry 
Dalrymple Esq. and Laura Dalrymple, formerly Manners, 
hereinbefore deposed of, the Deponent saith that at the time 
he as aforesaid saw the said two persons married, he attested 
the original entry of the said marriage which he then saw 
made and entered in the register-book of marriages kept Sot 
the said parish, as one of the witnesses thereof, and the^aid 
Paper- Writing or Exhibit marked with the letter (C) having 
been now produced and shewn to the Deponent, and he hav- 
ing carefully viewed and perused the same, he saith that he 
hath not the least doubt but very well knows and is certain 
that John William Henry Dalrymple whose name appears 
subscribed to the original entry of which tile said Exhibit pur- 
ports to be a copy, and who is by mistake called in the body of 
the said Exhibit " John Dalrymple Esq." and John William 
Henry Dalrymple Esq. Party in this Cause by him the De- 
ponent herein-before deposed of, was and is one and the same 
person, and not divers, and further to the said article he 
cannot depose. 

6. To the sixth article of the said Allegation the Depo* 
nent saith, That inunediately after their said marriage, they 
the said John William Henry Dalrymple Esq. and Laura 
Dalrymple his wife went to Rochester, where they consum- 
mated their said marriage, and where the Deponent after- 
wards joined them and remained with them some days ; after 
which they the said John William Henry Dalrjnmple and 
Laura Dalrymple went together to Brighthelmstone, but the 
Deponent did not go with them there, since which they have 
lived together at divers places, particularly in Stratford Place 
and Portman Square in the county of Middlesex, at both whick 
last-mentioned places he hath visited them, and he knows that 
they then and there lived and co-habited together in every re- 
spect as lawful husband and wife, and that they still continue so 
to live and cohabit together in Portman Squareaforesaid, when^ 
the Deponent is still in the habit of visiting them ; and he 
lastly saith that ever since their said marriage, they the said 
John William Henry Dalrymple and Laura Dalrymple Ui 
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wife, have constantly owned and acknowledged each other 
as lawful husband and wife, and were and are so commonly 
accounted, reputed, and taken to be by and amongst their 
neighbours, friends, acquaintances and others^ and further he 
cannot depose. 

CHARLES C; MORGAN. 

Same day. 

Repeated and acknowledged before 
Dr. Stoddast, Surrogate. 

, Pres. Mark Morlet^ 
Notary Public. 



On the Allegation and Exhibits given on 

behalf of Mr. Dalrymple. 



18th January, 1811. 
CHARLES JOHNSON one of the two chief clerks 
in the Secretary's Office, at the General Post Office 
London, aged thirty-five years, a Witness produced 
and sworn. 

3. TO the third article of the said Allegation, and to the 
Paper- Writings or Exhibits, marked (A) and (B) therein 
pleaded to be and contain two original letters written and 
i^ent by Johanna Gordon to Samuel Hawkins Esq. at the 
Grand Parade Brighthelmstone, the Deponent saith. That 
he is one of the chief clerks in the Secretary's Office at the 
General Post Office London, and hath so been for about 
seyen years last past, and he hath been in the departuient 

mS 
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Of tic said Secretary's Office altogether for about eighteen 
years last past, and it being a part of his duty to attend to 
the complaints of irregularities in respect to letters passing 
through the General Post Office London, he has thereby 
become thoroughly acquainted with the stamps used, and 
other official marks put upon letters passing by the General 
Post, and the Deponent hiring now been shewn and having 
carefully viewed the said Paper-Writing or Exhibit marked 
(A), which purports to be a letter dated " Ballencrieff House 
by Haddington, November 19th, 1807," he saith that the 
said letter bears the post mark of ^* Haddington'' thereon, 
from which the Deponent is certain that it was forwarded 
by the General Post from Haddington through London to 
Brighthelmstone, (the place to which it appears addressed) 
by reason that the said letter hath also the London morning 
stamp thereon, which is a red mark or stamp, and is used 
to denote the day of arrival in London on its way to the ulti-' 
mate place of destination, but such latter stamp being made 
^ so imperfectly on the said letter, he cannot distinctly make 
out the date thereof, but thinks it is ** November 23." And 
the Deponent having now also carefully viewed and perused 
the said Exhibit marked (B), which is contained in two 
separate pieces of Paper having the mark (B>, and purports 
to be a letter dated " Edinburgh, May 9th, 1808" the De- 
ponent saith that from the mark or stamp thereon, he is cer- 
lain that the said letter was put in at or passed through the 
General Post Office London, on the evening of the 12th day 
of May^ 1808, as there is the London Post mark of that 
evening clearly appearing thereon, which is a black mark or 
stamp, and he is further confirmed in his said opinion from 
the circumstance of the said letter appearing to be franked 
by a member of the House of Commons on that day^ which 
frank is written at the back thereof* And he lastly saith that 
Ibe said letter hat^ also the Brighton post mark thereon, firom 
wMch circumstance he is certain that the said letter was not 
delivered to the person to whom it appears addressed at 
Brighthelmstone, but passed by the General Post from 
Bffigktoa to another place to be ddivered, wbich the Dq^ 
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nent hatb no doubt was Findon near Shoreham from the im« 
ginal superscription of such letter appearing to be altered to 
the place last-mentioned i and further he cannot depose* 

CHARLES JOHNSON 
Sameday, 

Repeated and acknowledged before 
Dr Daubent, Surrogate. 

Pres. Mark Morlet^ 
Notary Public. 



On the Allegation and Exhibits given oi» 

behalf of Mr. Dalrym^ple, 



12th October, 1810. 
MMES ROBERTSON Esq. of the citj of Edia« 
burgh, 'writer to his Majest j's signet, aged forty-six 
years a W itness produced and sworn. 

TO the third article of the said Allegation, the Deponent 
hayii^ attentirely and deliberately examined and considered 
the two letters or Ei^hibits annexed to the said AUegatiqn 
aodmarkedwiththe letters A. and B, be deposes and says^ 
that he is well acquainted with the hand^writing of the said 
Johanqa Palrymple Promoter of this Causey and has fre* 
qnently seen her write and subscribe her name, and that he 
irerily belieres thai the ^hple body, series and contents of the 
mid two Exhibits, the subscription to the first of the said 
|BxbiI»ts^ and Ike (M^ipiial iii|peiscri^iMfi fn l)<^l).a|ft f|^ ^ 
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proper hand- writing and subscription of the said Johanna 
Dalrymple, and that; " Mr. Dalryinple" " Mr. D." and " he" 
mentioned in the said letters and John William Henry Dal- 
rjonple Party in this Cause, was arid is the same person and 
not divers, anfd that Johanna Gordon who wrote and sent the 
^id letters^ and Johanna Gordon calling herself Dalrymple 
and wife of the said John William Henry Dalrymple, was 
and is the same person and not divers. 



JAMES ROBERTSON. 



12th October, 1810. 



Repeated and acknowledged at Edin- , 
burgh before me the undersigned 
Wm. Calder, Provost. 

In Presence of Harry Davidson, 
Not. Pub. and Actuary assumed. 



On the Allegation and Exhibits given on behalf 

of Mr. Dalrymple. 



15th October, 1810. 
JAMES ROY, writer in Edinburgh, and at present 
a clerk in the Comptroller's Office in the Excise 
Edinburgh, aged upwards of thirty years, a Wit- 
ness produced and sworn, 

TO the third article of the said Allegation, the Deponent 
having carefully perused and examined the two Letters or 
Exhibits annexed to the said Allegation, and marked with 
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the letters A and B^ he deposes and says, that baying been 
for a good many years clerk to Charles Gordon, Esq. of 
Cluny, father of Johanna Gordon or Dalrymple, the Plain- 
tiff or Promoter of this Cause, he has frequently seen her 
write and also subscribe her name to rececipts, and by that 
means is acquainted with her writing, and he is clearly of 
opinion and verily believes that the whole body series and 
contents of the said two Letters or Exhibits, the subscription 
to the first of the said Exhibits, and the original superscrip- 
tion on both of them are of the proper hand- writing and 
subscription of the said Johanna Gordon or Dalrymple, and 
that the words " Mr. Dalrymple," " Mr. D," and " he " 
mentioned in the said letters, and John William Henry 
Dalrymple Party in this Cause was and is the same person 
and not divers, and that Johanna Gordon the writer of these 
letters, and Johanna Gordon calling herself Dalrymple, and 
wife of the said John William Henry Dalrymple, was and 
is the same person aQd not divers. 

JAMES ROY. 

g4th November, 1810. 

Repeated and acknowledged at Edin- 
burgh before me the undersigned 
Wm. Calder, Provost. 

In presence of Harrt 'Davidson, 
Not. Pub. and Actuary assumed. 
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On the Allegation and Exhibits given on behalf 

of Mr. Dalrymple. 



7th November, 1810. 
DAVID WARDLAW, of the pity of Edinburgh, 
writer, aged thirty-seven years, a Witness pro» 
duced and sworn. 

TO the second article of the said Allegation the Deponent 
deposes and says, That he has searched the Records of the 
Commissary Court of Edinburgh, which is the supreme 
Consistoridl Court of Scotland, from the first day of January 
1804 to the first day of September last in this present year 
1810, and hath ascertained that no legal measures were taken 
in said court between the said dates, by the Complainant or 
Promoter Johanna Gordon or Dalrymple, either to prevent, 
the marriage of the Defendant John William Henry Dal- 
rymple Esq. with a person other than her, or to enforce 
solemnization of marriage between the said John William 
Henry Dalrymple Esq. and herself. And he farther de- 
poses and says. That he was bred to the practice of the 
Consistorial Courts of Scotland, and knows that if any legal 
measure such as is above referred to had been taken by the 
said Johanna Gordon in Scotland, it behoved to have becii 
discovered by him in the search which he has made in the 
Rec6rds of the Commissary Court of Edinburgh as above 
deposed to ; and further or otherwise the Deponent cannot 
depose to the said article. 

DAVID WARDLAW. 

26th November, 1810. 

I^peated and acknowledged at Edin^ 
burgh before me the undersigned 
Wm. Calder, Provost. 

In presence of Harry Davidson, 
Not. Pub. apd Actuary assumed. 
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On the Allegation and Exhibits given on behalf 

of Mr. Dalrymple. 



31st October, 1810. 

JOHN CLERK Esq. of the cUy of Edinburgh, 

Advocate and for some time his Majesty's Solicitor 

General for Scotland, aged about fifty^-three years, 

a Witness produced and sworn. 

DEPOSES and says, That he has practised as an Advocate 
before the supreme Court of Session in Scotland since the year 
1785, and to the seventh article of the said Allegation, the 
Deponent having attentively and deliberately perused vand 
considered the several articles of thq said Allegation with the 
Exhibits annexed thereto, and also the Libel given in the 
said Cause on the part of Johanna Dalrymple the Promoter, 
and the original Exhibits, Nosr 1, 3, 10, and 11, and the 
several original Letters annexed to the said Libel, he de- 
poses and says, That in his opinion a person not having 
resided in Scotland otherwise than as being quartered there 
as a military officer, is not through such residence a domiciled 
resident. That the laws and usages of Scotland apply genC"? 
rally to persons actually resident within the country who con- 
tract marriages according to the methods and forms that would 
H^e binding upon the domiciled inhabitants, but that in case^ 
where a marriage is alleged to have been contracted without 
having been solemnized in the face of the church, and the 
question depends upon evidence of consent to the matrimo^ 
nial contract, persons who are not domiciled residents may be 
in a different situation from the domiciled inhabitants; There 
juay be acknowledgments or declarations of marriage intende4 
liierely as engagements to marry at some future period, or where 
the parties live together publicly, to give their connection f 
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more decent and respectable appearance in the eyes of the 
, world, such cases occur in Scotland notwithstanding the dan- 
ger to parties of being entangled in marriages without their 
consent by the law, which admits of private marriages with- 
out the marriage ceremony, the acknowledgments or appear- 
ances of marriage being taken as evidence of it, but the De- 
ponent h?^s been informed that in England where private ac- 
knowledgments of marriage without the ceremony do not bind 
parties to the matrimonial contract, and consequently it is 
safer to pretend the connection of marriage where it does not 
exist, such pretended marriages are not unfrequently formed 
without an intention to marry, and particularly that this is 
a practice in the army ; Thus when a regiment comes from 
England to be quartered in Scotland, the same habits con- 
tinue among the officers and soldiers who have women along 
with them who j)as6 as their wives, though the connet^ion 
is in reality of a more temporary nature : From this it 
should follow, that the same circumstances that would infer 
consent to marriage in a domiciled inhabitant in Scotland, 
would in fact carry no such inference along with it against 
an English officer or soldier following the habits of his 
country ; Thus though it cannot be said that these persons 
while they remain in Scotland are not subject to the same 
law that applies to others, they have some advantage ill 
weighing the evidence of consent to marry, where it is 
alleged that they have contracted private or irregular 
marriages : That the Deponent is of opinion that the Paper* 
Writing, No. I, does not amount to or constitute a mar- 
riage, as it is in its form a mere promise : The Letten 
^ annexed to the Libel do not amount to or constitute a mart 
riage, but they may be considered as important evidence 
in support of an allegation that a marriage had been con* 
tracted by the parties; The Deponent does not however 
^consider them to be decisive evidence ; some of them arc 
written in Scotland and others in England ; The Deponent 
cannot distinguish between these letters as to their effect in 
evidence from the place where they were written ; a letter 
written in England may afford material evideiice^ bat it 
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would not constitute a marriage ; and the letters written in 
Scotland, have in the Deponent's opinion, no stronger effect 
than if they had been written in England. The Paper-- 
Writing, No, 11, seems to have been an envelope, and the 
words of it " sacred promises and engagements," to which 
the parties appear to have put their initials, import that 
when it was written there was no marriage between them, 
but only promises and engagements to marry. The Paper- 
Writing, No. 2, imports a mutual declaration of marriage 
by John Dalrymple and Johanna Gordon ; If these decla- 
jrations are in the hand-writing of the parties, they aflbrd 
very important evidence in support of the Allegation that a 
marriage had been contracted between them, and laying out 
of consideration the acknowledgment to which there is the 
signature of '' J. Gordon, " if the previous declaration 
and signature is of the hand-writing of Mr. Dalrymple, it 
is evidence against him of a very high nature that he had 
contracted a marriage with Miss Gordon. But the De- 
ponent does not consider that the Paper-Writing, No. 2, 
though of the hand-writing of the parties, amounts to or 
constitutes a marriage. It is only evidence to prove the 
feet that a marriage had been contracted between the parties: 
It is not conclusive evidence, but only such as must be 
weighed along with the other circumstances of the case, 
and it will have more or less effect according to these cir- 
cumstances. The Paper-writing, No. 10, contains a decla- 
ration subscribed " J. W. H. Dalrymple" that Johanna 
Gordon is his lawful wife, and that he shall acknowledge 
her as such the moment he has it in his power ; and on the 
other hand a promise by "J. Gordon now J. Dalrymple'* 
that nothing but the greatest necessity shall force her to 
declare this marriage. This Paper is also subscribed 
** "Charlotte Gordon, witness." It imports little more than 
the Paper- Writing, No. 2 ; if the first part of it is 
written and subscribed by Mr. Dalrymple, it is important 
evidence against him to prove the fact that a marriage had 
been contracted between the parties, but the paper-writing 
does not ampunt to or cpmtitute ^ marriage^ it i3 only evi*- 
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dcnce wbich M^ill bave more or less effect according to tbe 

circumstances of tbe case ; and upon the whole tbe Depo* 

nent is of opinion that the Papers Writings, No. 1, No. 2, 

No^ 10, and No. II, and the Letters annexed to the Libel, 

do hot amount to or constitute a marriage by the law of 

Scotland, though if those parts of the writings bearing to 

be promises and declarations by Mr. Dalrymple are witk 

the signatures, of his hand^writing, they are rery important 

eyidence against him to prove that a marriage bad beeQ 

4;ontracted. Tbe Deponent considers that io general sueii 

evidence is so strong, that it lays tbe cnus probandi upon 

the party against whom is brought, who may stiB, imI* 

withstanding such writings, be able to show from other 

facts and circumstances that no marriage was contracted. 

But in to order be aware of the fall effect of these writings by 

the law of Scotland, it is necessary to take notice that if 

#uch a case were to be tried in Scotland, the Deponent is of 

ppinion that the interest of the wife whcHn Mr^ Dalryrajde 

afterwards married in England according io the rules of the 

f hurcb, would be considered, and she would be maAd • 

party to the proceeding upon which the cTidenec adduced 

by Miss Gordon would be weighed, not only as to its cfcet 

9gainst Mr. Dalrymple, but as to its effect against his wii^ 

who would not be deprived .of her status but op<« evidence 

competent and sufficient against her ; AnA the Deponent i| 

of opinion that the paper- writings referred to would hsft 

had in the courts of Scotland a much greater effect against Mr, 

Dsdrymple, if he bad remained unmarried than they would 

have had in the question with him after his marriage in £i^« 

{and. Tbe Deponent holds this opinion upon the general prtB? 

ciples oj^the law of Scotland, but he shall refer to two decided 

cases which tend to confirm it. In the case of Campbell agaiast 

Cochrajie which is reported in Falconer's Collection, SBtl 

July, 1747, it was alleged that John Campbell of CmnA kid 

^ade a private marriage with Magdalen Cochrmie, Mid M 

^erwards married another lady ; afler his death Magdakt 

Cochrane claimed the character of his widow, b«t as sbe 

had connived at the second marriage, the Court fxf Seiriai 
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Dvould not allow her to prove her allegations. Falcower^s 
Report goes no further, but it appears from appeal cases 
npon which the House of Lords gave judgment, 31st Janu- 
ary 1753, that the decision of the Court of Session had been 
reversed of consent in the House of Lords, and Magdalen 
Cochrane was accordingly allowed to prove her case. The 

' cause was decided against her upon the proof, and the judg-» 
ment was affirmed in the House of Lords, as appears from a 
copy of the judgment which the Deponent has seen upon one 
of these appeal cases. In the Deponent's opinion, the evi- 
dence for Magdalen Cochrane would have been sufficient 
against Campbell the husband, but it was not sustained 
against' the Lady whom he married publicly after having 
made what was said to have been his first marriage. And in 
another case, Napier against Napier, not reported, which 
ivas decided by the Court of Session about the year 1802, 
in which case the Deponent was employed as counsel, there 
was evidence, which, in the Deponent's opinion,, would 
have been sufficient to prove a first marriage against the 
man, but which however was not sustained against his 
family by a second wife. The man was a native of ScoU 
land, and as the Deponent believes, of Glasgow ; he inlisted 
as a soldier at an early period of life, the first woman fol« 
lowed him, and it appeared from the evidence that she 
)iad lived with him as his wife along with the regiment. 
la the present case the Deponent is of opinion that the 
writings referred to, supposing that they would have been 
sufficient evidence against Mr. Dalrymple, if he had re« 
mained unmarried, to prove that he had contracted a mar« 
riage with Miss Gordon, would not have been sufficient 
evidence in a question with Mr. Dalrymple's wife, as a 
party iq the proceeding, which would have taken place if 

' the question had been tried in Scotland, to prove that a 
marriage had been previously contracted with Miss Gordon,^ 
ao that according to the Deponent's opinion of the law of 

' Scotland, the second marriage is a most important circum* 
stance in considering the evidence of the first marriage*^ 
Bat&e Deponent is further of opinion that the letters and 
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writings lose a great deal of their weight from another cir- 
cumstance, that though the import of the writings is that 
the parties were married, yet the fact appears to hare been that 
no marriage ceremony was performed either in the face of the 
church, or privately between the parties. But the Depo- 
nent is of opinion that according to the law of Scotland 
something more is necessary to the constitution of a mar- 
riage than mere declarations in writing that the parties 
are married; and though such writings may afford strong 
evidence that a marriage was contracted, they are not 
sufficient per se to constitute a marriage. If the parties 
trusted entirely to these writings, not merely for the evi- 
dence but for the formation or constitution of their mar- 
riage, the Deponent is of opinion that they did not do that 
which was necessary by the law of Scotland to constitute a 
marriage, and though they had consented to marry thej 
did not thereby become married persons, but only formed a 
contract from which either party was at liberty to resile or 
draw back as in the case of imperfect obligations. The 
Deponent holds this opinion upon the general principles of 
the law of Scotland which have been applied in various 
decided cases, and more particularly in the case of 
M^Lauchlane against Dobson, 6th December^ 1796, re- 
ported in the Faculty Collection, a decision -which the 
Deponent has always regarded as of the highest authority. 
The Deponent strongly rests upon the opinion delivered by 
the Lord Justice Clerk McQueen upon that case. He be* 
lieves it to be universally acknowledged by the professioii 
that the opinions of that judge are of as much -weight ia 
questions of law as the opinions of any other judge or lawyer 
that has appeared in Scotland. The Deponent has seen the 
notes of his opinion in the hand-writing of the HonouraUe 
Henry Erskine, formerly Lord Advocate of Scotland, wl» 
was a counsel in the cause, and which are in these wo^b^— 
*^ The case of M^Lauchlane against Dobson new^ but tlie 
*^ law is old and settled ; two facts admitted hinc inde. no 
*' celebration, no concubitusy nor promise of marriage, fel- 
^^ lowed by copula, Contract as to land not bindiii; tiD 
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jgukrlj executed, unless where res non sunt integrce^ a 
romise without copula^ locus penitenticB^ even verbal 
Dnsent de prassenti admits penitentias. Form of contracts 
ontains express obligation to celebrate, till that done 
Lther party may resile. Private consent is not the cow- 
msus the law looks to. It must be before a priest, or 
>mething equivalent, they must take the oath of God to take 
Sich other; a present consent not followed with any thing 
lay be lAutually given up, but if so, it cannot be a 
larriage." Further the Deponent is of opinion that be* 
en a man and woman domiciled in Scotland such pro- 
es, acknowledgments or declarations as are contained in 

paper-writings and letters in this question, would not 
5unt to or constitute a marriage, though the Paper- 
riting marked No. 10 had been signed in the presence 
i witness competent by the law of Scotland to attest and 
>ve the same, but that such writing would only be evi- 
ice of more or less weight according to circumstances, 
t a marriage had been contracted : And further, the 
iponent is of opinion that if the promises acknowledgments 
1 declarations contained in the p^per-writings^and letters 
eady referred to, do not amount to or constitute a mar- 
je, or do not as evidence, along with (he other evidence 
be had in the case, prove that a marriage had been con- 
oted between the parties, they cannot amount to more 
the part of the man than an obligation to solemnize a 
triage in the face of the church at some future time, 
>yided he should be duly called upon by the woman so to 
y and there should be no legal impediment to the mar* 
ge. Deposes that the most obvious view of these writings 

that they contain admissions express or implied in point 
fiict that the parties were actually married, and such ad- 
ssions in the hand-writing of Mr. Dalrymple are evidence 
ainst him stronger or weaker according to the circum- 
nces of the case, that the fact so admitted was consistent 
th the truth ; But that the Paper-Writings, No. 2 and 
>. 10, may be considered as having been intended to make 
di constitute a manriage de prassenti^ and if these writings 
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are sufflcient evidence (hat such was the concdrring iirtentiaa 
of the parties when they were deli vered, a question in law 
arises in which the Deponent has reason to believe that 
different and opposite opinions are entertained by Scottish 
lawyers. It is commonly stated as a general rule of law, 
that marriage may be constituted by consent alone, and in 
arguments upon this subject it is commoiily.said^ that cow* 
sensus non concuhilus facit inatrimonium^ The Deponent is 
of opinion, that in the application of these rules it must be 
understood that the consent intended by them means a con- 
sent to some habilis modus pf constituting a marriage, which 
leaves the question beliind, whether that which parties have 
consented to was a habilis modus or not. The Deponent is 
of opinion that the writing and delivering of the pajper- 
.writings in this case was not per se habilis modus of coBSti* 
tuting marriage, and would not have had the effect of 
making a marriage between the parties, even though the 
writings were to be considered as evidence that the parties 
had intended them for the purpose of constituting a mar* 
riage. But the Deponent believes that an opposite opioion 
is entertained by some lawyers who hold that as a marriage 
may be constituted by consent alone, any intelligible form 
of expressing consent will make a marriage. This opinion 
seems to have had much influence with the court in the case 
of Walker against M^Adam, 4th March, 1807, reported in 
the Faculty Collection. In tliat case the man declared the 
woman to be his wife before several witnesses, for the 
purpose as it appears of constituting a marriage de prmsadi; 
in the course of the same day he shot himself with a pisU^so 
that the marriage was left in nudis finibus contractus, no 
copula or cohabitation having followed it ; This however 
was sustained as a marriage by the court ; The decision has 
since been appealed from to the House of Lords, and in the 
Deponent's opinion it was erroneous in law, in so far as the 
declaration before witnesses was sustained rebus integris as 
the constitution of a marriage. The Lord President Sir 
Hay Campbell, whose opinion as a lawyer is of the greatest 
authority^ was against the decisional tfnd the appeal remiitf 
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yet undetermined. The Deponent is further of opinion, 
that if the paper- writings now in question are not considered 
as evidence that it was the concurring intention of the parties 
at the time to make and constitute a marriage de prcesenti 
by means of these writings, there can be no doubt that 
they do not constitute a marriage, for the consent neces* 
sary to the constitution of a marriage must be consent to 
a marriage de prcesenti by both parties at the same time ; 
If marriage is not completed at the moment, there is no 
marriage constituted by the supposed act of consent; 
Thus if a man were to write such declarations as those 
referred to, and Were to send them to a woman in a post 
letter, this would not constitute a marriage, though it 
would afford evidence that a marriage had antecedently 
been constituted. The Deponent thinks it is very clear that 
the writings created an obligation upon Mr. Dalrymple to 
marry Miss Gordon, but the question is, whether they did 
BOthing more. The Deponent is of opinion, that the 
irords before the signature of J. JDalrymple in the Paper* 
Writing, No. 2, are in sufficient form to express consent 
de prcesenti to marriage, and so are the words before the 
signature of J. W. H. Dalrymple in the Paper- Writing, 
^o. 10, and that in so far there was a habilis modus of 
contracting a marriage. But though the words may be suf» 
jScient, the act of marriage may not be completed ; If the 
act of consent necessary to marriage is only inchoated or 
bejgun without being completed, there is no marriage ; And 
the Dq[)onent is of opinion that the most direct expression of 
coril^nt is not sufficient to make a marriage, unless the 
parties either go through the marriage ceremony, or, after 
expressing their consent, complete the marriage by con sum-* 
fnation : And further, that supposing a marriage could be 
constituted without either ceremony or consummation, and 
by mere verbal expressions of consent, yet if the words are 
not used eo intuitu of making and constituting a. marriage 
de prcesentij they are ineffectual, and the same is the case 
if the other party does not join in expressing the consent to 
manriage de prcesenti. The consent on both sides ought to 
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be unequivocally expressed and at the same time ; and it 
seems to be necessary that it shall create a belief in both 
parties that they are actually married, and that no further 
ceremony is necessary to unite them ; for though their mu- 
tual professions should be very strong, they may still think 
that something more is necessary to constitute a marriage, 
as in the case of a man and woman who propose to marry, 
and previous io the ceremony sign their marriage settle* 
ments, which, in Scotland, usually contain words whereby 
the parties per verba dc prccsenii accept of one another as 
man and wife ; the words arc as strong as those employed 
by the parties in this case, and yet Ihey do not consider 
themselves to be married. They have only signed their 
contract of marriage which is no more than an obligation, 
and both parties have it in their powef to retract. The 
common clause in contracts of marriage to which the Depo- 
nent has alluded is in such words as the following, "the 
^^ said parties have accepted and do hereby accept of each 
" other for lawful spouses, and they piromise to solemnize 
^* the bond of marriage with all convenient speed, according 
** to the rules of the church." The writing with this clause 
in it, though executed with great formality in the presence 
of witnesses, and very frequently in the presence of a nom- 
ber of their nearest relations, never was held to constitute a 
marriage ; the intent is only to create an obligation, and the 
writinor has no further effect : For the same reason the 
writings in this case may have no other effect than that of 
creating an obligation to marry, though they are obviously 
very different from common contracts of marriage, in ex- 
ecuting which the parties never suppose that they are con- 
stituting a marriage. 

8. To the eighth article of the said Allegation he deposes 
and says, That in his opinion, supposing a marriage had 
not been contracted by the parties, and that Mr. Dalrymple 
had only come under an obligation to marry Miss Gordon, 
such obligation must necessarily have been defeated by his 
subsequent marriage, and could not operate so as to void the 
subsequent marriage. But on the other hand, supposing a 
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marriage had been contracted between Mr. Dalryiiiple and 
Miss Gordon, no omission or neglect on her part would void 
^ such previous marriage, and the subsequent marriage would 
be void and null. 

9. And to the ninth article of the said Allegation he deposes 
and says, that in his opinion, if the writings are of the hand« 
writing of Mr. Dalrymple, they are probative without the 
attestation of witnesses : if they are not of his hand- writing, 
but are subscribed by him, and this is admitted or proved, 
their effect may be doubtful ; but the Deponent is of opinion 
that even in that case they would be probative as declara* 
tions or acknowledgments of a fact ; for example, that the 
parties had been married, but they would not be probative 
as contracts or obligations, and the Deponent is of opinion 
that they would not be probative as agreements to marry 
de prcBsentL Further the Deponent is of opinion, that 
the liatural and lawful sister of the woman party may not 
hfi received as a witness in her behalf to prove contracts^ 
acknowledgments, or agreements of the nature of the afore* 
said Paper-Writings, as it was decided in the caseofDal* 

. siel against Richmond, 10th July, 1790, reported in the 
Faculty Collection, that the sister of a person in a decla- 
rator of marriage was inadmissible as a witness for her, and 

. though some older authorities are against that decision, the 
point thereby decided is now considered as established law. 

. Further, the Deponent is of opinion that by the laws of Scot- 
land women are not habile witnesses to written instruments. 
and he is of opinion that the attestation of Charlotte Gordon 
adds nothing to the authenticity of the Paper- Writing, 

No. 10. 

JOHN CLERK. 

Hask^t Davidson, Not. Pub. and Actuary assumed. 
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And (be same Witness being examined on the Inter- 
rogatories given on behalf of Johanna Dalrymplc, 
the other Party in this Cause. 

4 

1. To the first of these Interrogatories this Respondent de- 
poses and answereth, That in the case put the marriage would 
be effectual by the law of Scotland. 

2. To the second Interrogatory the Respondent deposes 
and answereth, That the question whether marriage may be 
constituted between parties in Scotland by promise and sub- 
sequent copula, was decided in the aflStmative in the case 
of Pennycook against Grinton and Graite, 15 Dec. 1752, 
reported in the Faculty Collection, in reference io which 
case it is said by Lord Kaimes, in his Elucidations re- 
specting the law of Sotland, article 5, p. 39, that the judges 
were almost unanimous that a promise cum copuldy todUkss 
a complete marriage ; and Mr. Erskine in his Institutes, 
B. 1. Tit. vi. §. 4, lays down the doctrine in the strongest 
terms, that a copula subsequent to a promise of marriage 
constitutes marriage by the law of Scotland. But the Re- 
spondent is of opinion that there are very weighty objec- 
tions against the doctrine, some of which are stated by Losd 
Kaimes, in the article of the Elucidations befbre^mentioiied; 
and the Respondent is of opinion that the doctrine was not al- 
lowed in the practice of the Scotch courts till the before^meii- 
tioned case of Pennycook. Further, if a case of the same 
nature were to occur now in Scotland, in which there had 
been a promise of marriage followed by a copnia,' and die 
woman Iiad taken no legal measures to have the maniage de- 
clared, till after a second marriage in fucie ecclesite between 
the man and another woman, the Respondent thinks it notd- 
together clear that the Scotch courts would annul sach second 
marriage, though he is of opinion that they would annul it^ M 
he should in such a case advise an appeal to the House of 
Lords against the judgment^ with considerable ezpectatioiif 
of success upon what he considers to be the trae princi]^ of [* 
the law of Scotland: And the Respondent further deposes aid 
answereth, that the question whether marriage may be coiiiii« 
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tuted between parties in Scotland by solemn, verbal or 
written declaration of consent rfc |)rcp*ew/f, with equal effect 
in point of validity as it may by a celebration in Jacie ecclesicB 
is not precisely settled by authorities and decisions ; and the 
Respondent has already given his opinion upon this subject 
in his deposition in chief, and the Respondent has also given 
his opinion as to the effect of the legal domicile or place of 
residence of the parties in question as to the constitution of 
marriage within Scotland. 

S. To the third Interrogatory the Respondent deposes and 
answereth, That the marriages celebrated at Gretna Green, 
and other places in Scotland, between persons domiciled in 
England and recently arrived from that country, have gene- 
rally been considered as effectual marriages by the law of 
Scotland ; though the Respondent has frequently heard doubts 
expressed with regard to their validity. But this he considers 
to be a question rather in the law of England than in the law 
of Scotland, where the parties continue their domicile in 
England immediately after their marriage. If the parties 
were to reside in Scotland after their Gretna Green marriage, 
the case would resolve into that of a common irregular mar- 
ijage. In the case of Wyche against Blount, 27th June 
1801, it was substantially found that a Gretna Green mar- 
riage between English parties who had returned to England 
innmediately after the celebration was effectual. 

4« To the fourth Interrogatory the Respondent deposes and 
anawereth in the negative. 

5. To the fifth Interrogatory the Respondent deposes and 
answereth in the affirmative as to the effect of a regular mar- 
riage celebrated in the face of the Scottish church ; and as to 
the remainder of the Interrogatory the Respondent deposes 
and answers that he refers to his opinion already given. And 
further deposes and answereth, that in his opinion, a Scottish 
i^roman and an English officer quartered with his regiment in 
Scotland, contracting an irregular marriage, are subject to the 
same laws that apply to the domiciled inhabitants. 

6. To the sixth Interrogatory the Respondent deposes and 
answereth, That supposing a promise or obligation to marry 
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followed by a copula, does, according to the law of Scolland, 
constitute a marriage, he knows of ho case in which the par- 
ties are absolutely bound to fulfil an obligation to marry. 
But on that supposition they may in all cases resile from such 
obligation, being liable only to a claim of damages for breach 
of engagement. But if on4;he other hand a promise or obli- 
gation to marry, followed by a copula, does not constitute a 
complete marriage, the Respondent is of opinion that in such 
a case, the parties, at least the man could not resile from the 
obligation, although the eflect of such obligation might be 
defeated by another marriage as a mid-impediment. 

7. To the seventh Interrogatory the Respondent deposes 
and angwereth, That Lord Stair's Institutes is a work of very 
high authority in the law of Scotland, though some of the 
opinions contained in it are erroneous : and as to the doctrine 
laid down B. 1. Tit. iv. §. 6, referred to in the Interroga- 
tory, the Respondent deposes and answers, that he holds it to 
be correct under the limitations which will appear from 
former parts of his deposition, and that it has been recognized 
as the existing law of Scotland in some cases, apparently 
without limitation, but in other cases under limitations which 
appear to confirm the opinions which the Respondent has 
already given upon this subject. 

8. To the eighth Interrogatory the Respondent deposes 
and answereth. That Erskine's Institutes is one of the latest 
institutional works of authority, on the law of Scotland, 
though some of the opinions contained in it are erroneous; 
and as to the doctrine therein laid down, B, I. Tit, vi. §. 5, 
the Respondent is of opinion that it is not recognized ^ the 
undoubted existing law of Scotland ; that in the last edition 
which the Respondent has seen of Erskine's Institutes, pub- 
lished in 1805j there is a note which seems to the Respondent 
to refer to the doctrine in these words, ^^ From the later de- 
^' cisions of the court there is reason to doubt if it can now be 
^' held as law that the private declaralions of parties even in 
" writing are per se equivalent to actual celebration of mar- 
" riage.'.' And the Respondent does for himself consider the 
doctrine to be incorrect, and he refers to former parts of his 
deposition for his opinions with respect to it. 
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9. To the ninth Interrogatory the Respondent deposes and 
answereth, That in his opinion the doctrine was recognized 
and allowed by the decision of the Court of Session, in the 
case of Taylor against Kello, 16th February, 1786, but that 
decision was reversed in the House of Lords, and though the 
reversal was upon special grounds, for which the Respondent 
refers to the terms of the judgment, he does not consider thdt 
the doctrine was thereby recognized : Further deposes and 
answereth, that in his opinion the doclrine was not recognized. 
by the decision of the Court of Session in the case of Inglis 
against Robertson, 3 March, 1786, as it appears to the Re- 
spondent, though the report in the Faculty Collection wants 
precision, that it was a case of long intercourse during which 
the parties had carnal communication, and it is said that the 
Defender in his defence did not deny condubitus ; and upon 
the whole the Respondent thinks that the decision does not 
apply to the doctrine of Mr. Erskine, cited in the eighth 
Interrogatory : Further deposes and answereth, that his in- 
formation with respect to thef case Callender against Boyd, 
decided in 1801, but which does not appear to have been re- 
ported, is so slight that he does not think himself entitled 
to give any opinion upon that decision as an authority ; Fur- 
ther deposes and answereth, that tlie decision in the case of 
J:!ldmondstone against Cochrane, 15th May, 1804, does not^ 
recognize the doctrine, as that was a case in which a copula 
followed the obligation to marry or declaration of marriage, 
and though it is stated in the report that the Court in general 
held that a vvritten acknowledgment de prcescnti -was sufficient 
lo constitute marriage, and the Interlocutor of the Lord Ordi- 
nary which the Court adhered to, apparently rests upon the 
consent of parties to constitute a marriage de proesenti 
without referring to the copula ; yet the Respondent without 
other information respecting the case than what is contained 
in the report, cannot suppose that the Court overlooked the 
very material circumstance of the copula, which would have 
been sufficient with a bare promise to bind the man to mar- 
riage, even although it were to be supposed that a declara- 
tiou pf marriage de prcesenti did not constitute a complete 
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marriage, or that a promise of marriage with a subsequent 
copula did not constitute a complete marriage ; but in either 
case that the obligation was by the subsequent copula rendered 
so binding as that the man could not resile from it, though 
if there had been a medium impedirnentum it might have been 
defeated : But upon the evidence of the report the Respon- 
dent is of opinion that it is at least highly probable that some 
such genferal doctrine as that laid down by Mr. Erskine in the 
eighth Interrogatory was on that occasion laid down by the 
judges. 

10. To the tenth Interrogatory the Respondent deposes 
and answereth, That as to the effect of solemn written decla- 
rations of consent de prcesenti to marriage, he refers to what 
he has already deposed to ; and as to the reversal of the judg- 
ment in Taylor against Kello, by the House of Lords, he is at 
a loss to find any general declaration of law expressed or im* 
plied in the judgment, further than what may be imiplied in 
its being found that mutual express declarations and ac* 
knowledgments of marriage in writing were ineffectual to 
constitute a marriage, in the circumstances of that case wherein 
it appeared to the House of Lords that the parties did not in- 
tend or understand the writings as a final agreement, nor was 
it so intended or understood that they had thereby contracted 
the state of matrimony, or the relation of husband and wife 
from the date thereof. The facts stated in the report of the 
case in the Faculty Collection, and in theAppeal Cases which 
were before the House of Lords, leave it uncertain what wiD 
be sufficient in the circumstances of a case as a ground for 
finding that the most direct and unequivocal declaration of 
marriage in writing was not a final agreement, nor so intended, 
or understood that the parties had thereby contracted the 
state of matrimony or the relation of husband and wife from 
the date thereof; But the Respondent is of opinion that un- 
less it had been held in that case by the House of Lords that 
the mutual declarations of marriage were not sufficient to 
prove the constitution of a marriage, without consummation, 
or without something further done by the parties in pursuance 
of the agreement thereby declared, the judgment would not 
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be consistent with any hypothesis he is acquainted with ^«" 
to the law of Scotland with respect to marriage, and this 
opinion he has formed upon considering the facts of that case 
as they are stated in the report of the Faculty Collection and 
in the Appeal Cases. 

11. To the eleventh Interrogatory the Respondent deposes 
and answereth, That he refers to the former parts of his depo- 
sition upon the subject of the Interrogatory. 

12. To the twelfth Interrogatory the Respondent deposes 
and answereth, that he is of opinion that it was decided in 
the case of M^Adam against M^Adam, 4th March 1807, that 
a verbal declaration of marriage made before witnesses, was 
sufficient to constitute a marriage, but the Deponent never 
heard of any other case, in which, according to his opinion, 
it was decided that a bare declaration of marriage without 
the ceremony of marriage performed by a clergyman, or by 
Bome person taking upon him the functions of a clergyman, 
was while matters remained entire and in nudis finibus contrac-^ 
€i^5 sufficient to constitute a marriage; and the Respondent 
refers to what he has already deposed with respect to the case 
of M'Adam against M^Adam : And further deposes and 
answereth, that in his opinion the various writings annexed 
to the Libel in the present case^ though they contain in words, 
sufficiently full and explicit declarations of consent de prcesenti 
to marriage, and declarations as full and explicit as in the 
case of M^Adam ; yet he is of opinion that in the case of 
Sf ^Adam the declaration of marriage was attended with an 
apparent intention of immediate publication of the contract 
aad acknowledgments to the world by the man or the woman 
as his wife, which, on the supposition that marriage may be 
perfected by mere consent, expressed by the parties, makes 
that a stronger case than the present, in which the expression 
of mere consent given by the parties was not attended with _ 
such acts, showing* that it was their immediate intention to 
contract the state of matrimony. 

13. To the thirteenth Interrogatory the Respondent de- 
poses and answereth. That written declarations of marriage 
kave not^ so far as he knows, been enumerated by lawyers 



clxxxvi 

among the ivritings to which the solemnities of formal deeds 
are necessarily required by the law of Scotland, and the Re- 
spondent refers to a former part of his deposition upon this 
subject ; and the Respondent further deposes and answereth, 
that he does not recollect of any case in which a writing 
was sustained as proof that a marriage had been contracted 
between the parties, where such writing would not have been 
probative according to the law of Scotland, in the case of any 
other contract or obligation* 

14. To the fourteenth Interrogatory this Respondent de- 
poses and answereth, That in a question of personal obliga- 
tion t^e want of the solemnities required by law is of no con-? 
sequence where the party judicially admitted that he wrote, 
signed, and delivered the writhig, but where the party only 
signed the writing, and did not write it with his own hand, it 
is void and null without the solemnities where matters are 
entire and in nudis finibus contractus. The Respondent does 
not know that the point has occurred in a question of marriage 
where matters arc not entire, but where some consideration has 
.been given or something has been done by the obligee upon 
the faith of the deed, whereby his condition is rendered worse; 
the party who has signed the deed is bound by it, though it 
want the solemnities, and though he did not write the deed. 

13, IQ* To the fifteenth and sixteenth Interrogatories this 
Respondent deposes and answereth, That he refers to former 
parts of his deposition upon these subjects. 

17. To the seventeenth Interrogatory the Respqndent de*? 
poses and answereth. That the decision in the case of Penny- 
cook against Grintoii, 15th December, 1752, determined 
that under the circumstances of that case the second marriage 
was null and void, and the Respondent is of opinion that this 
ought to be considered as a decision, that a promise of mar- 
riage with a subsequent copula does constitute a marriage 
to the eftect of voiding any after marriage. And although 
Lord Kaimes seems to think that the irregularity of the 
second marriage in that case, so far as it proceeded without 
proclamation of banns had weight with the judges; and 
secnis to think that in a casp where the banns of the seco|id| 
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marriage havfe been regularly proclaimed, the second marriage 
ivouUI not be voided on the ground of a former connection in 
ivhich there had been a promise of marriage cum copula. The 
Respondent Is of opinion that there is no material distinction 
between the two cases, for the second was a valid marriage 
without proclamation of banns, and if so it could not be 
voided but by a previous marriage; and if there was a pre- 
vious marriage the second must have been voided whether it 
was regular or not. And the Respondent refers to a former 
part of his deposition in regard to the case of Pennycook 
against Grinton, and with regard to the effect of a promise 
of marriage when followed by a copula. And the Respondent 
further deposes and answereth, that excepting in the. case of 
Pennycook against Grinton, he does not know that the ques- 
tion ever was decided whether a promise of marriage given 
by a man to one woman and a subsequent copula with lier, was 
sufficient tOiVbid an after marriage betwixt him and another 
woman. But the Respondent tinds in Kilkerran's decisions 
or reports, which is a book of authority, p. 488, a reference 
to two cases from which it appears to the Respondent, that 
according to the opinion of the author, and according to the , 
4)pinions which prevailed when those cases occurred, a pro-t 
inise of marriage with a subsequent copula did not constitute 
a marriage : Kilkejran's report in which the reference is made 
is of the case of Linning against Hamilton, decided 1st De-.^ 
cember, 1749 : This was an action of damages at the instance 
of a woman against a man for seduction or stuprum ^fraudu* 
lentum : The author says " It was admitted that action might 
nevertheless lie ex doloy had any fraud or deceit been used, 
and which was said to be the case in the only two decisions 
that are to be found upon record on this point, viz. Ker con- 
tra Hyslop, in 1696, and Castlelaw contra Ague w of Shenchan, 
as in both there was a promise of marriage ; though in Ker's 
case Hyslop the man had in the interim married another, and 
$o could not be decerned to adhere ; and in Castlelaw's case 
the adherence was not insisted on by her, a/id Shenchan was 
father willing to pay the £200 sterling, which the Commis- 
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saries had decreed, and so the adherence which is the proper 
decerniture or promises of marriage and subsequent copula, 
■was in effect passed from by consent of parties." The case of 
Ker against Hyslop is reported by Fountainhall, Vol. I. 
p. 728, and appears to have been decided on 15th July 1696; 
But the Respondent has obtained no further information re- 
specting the case of Agnew. 

JOHN CLERK. 
Harry Davidson, Not. Pub. and Actuary. 



And the same Witness being examined upon the ad- 
ditional Interrogatories for the said Johanna Dal* 
rymple. 

1. To the first of these additional Interrogatories the Re- 
apondent deposes and answereth, That he is of counsel for the 
Defendant Mr. Dalrymple in this Cause, .and has been pro-* 
fessionally employed by him in conducting his defence, and 
that according to the best of his recollection ^nce its first 
commencement. 

2. To the second additional Interrogatory the Respondent 
deposes and answereth. That he gave his advice and assist- 
ance in preparing and framing the cross Interrogatories on 
which the witnesses produced for the Plaintiff were examined 
in summer and antumn 1809, and, according to the best of 
his recollection, he prepared some part of these Interrogatories, 
though he did not finally adjust or prepare them in whole. 

3. To the third additional Interrogatory the Respondent 
deposes and answers in the affirmative. 

4. To the fourth additional Interrogatory the Respondent 
deposes and answers, That he did advise the plea (hat 
the Pls^intiff^s suit is barred by the Defendant's subsequent 
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marriage with Miss Manners, and that he suggested that plea, 
though he does not recollect whether he was the first or only 
person that suggested it or not ; and that he does not recol- 
lect whether he took it for granted that the Plaintiff was in 
the perfect knowledge that the Defendant had returned to 
Britain, and of his courtship of and intended marriage with 
Miss Manners, and rather thinks he did not take these cir- 
cumstances for granted, or that they were much in his con- 
templation. 

5. To the fifth additional Interrogatory this Respondent 
deposes and answers, That supposing the Plaintiff neither 
knew of the Defendant's return to Britain, but was induced to 
believe he was abroad, nor of his intended marriage with Miss 
Manners until it had actually taken place, his opinion as to 
the present suit being barred by the subsequent marriage 
would be the same, that it is on the supposition that the 
Plaintiff was acquainted with these circumstances. 

JOHN CLERK. 

34th Nov. 1810. 

Repeated and acknowledged at Edin- 
burgh, before me the undersigned 
Wm. Calbeb, Provost. 

In presence of Harry Davidson, 
Not. Pub. and Actuary assumed. 
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On the Allegation and Exhibits given on behalf 

of Mr. Dalrymple. 



ISlh November, 1810. 
DAVID CATIICART, Esq. of the city of Edinburgh 
Advocate^ aged forty-six years, a Witness ptodnced 
and sworn. 

DEPOSES, That he has practised as an Advocate 
before the Court of Session in Scotland, since the year 
1785, and to the seventh article of the said Allegation, 
the Deponent having attentively and deliberately perused 
and considered the several articles of the said Allegation with 
the Exhibits annexed thereto, and also the libel given in the 
said cause on the part of Johanna Dalrymple, the promoter, 
and the original exhibits marked No. 1, 2, 10 and 11, and the 
several original letters annexed to the said libel, he deposes 
and says, that he conceives a person domiciled in England 
does not become domiciled in Scotland who comes there 
without any will of his own, in consrcquence of orders with 
a marching regiment, and merely remains there with his 
regiment. As to succession the Deponent holds it clear that 
his domicile was not changed, although from his accidental 
residence his conduct must be subject to, and regulated by 
the law of Scotland while he resides there. The Deponent 
can entertain no doubt that such a person could lawfully 
contract a marriage according to the law of Scotland, but 
he thinks that in establishing a private marriage, the courts 
here in such a case would require much stronger evidence 
than might be sufficient to establish a marriage betwixt 
natives of this country, and he conceives that it wrould enter 
deeply into the consideration of the courts'" of this country 
in determining a question of this kind, that the young man 



CXCl 

who granted the writings founded on, was not domiciled in 
this country, was a minor, incapable of entering into such 
a contract in England where he was domiciled, and they 
would attentively consider whether the words or cxpressious 
from which his consent to marriage was inferred, were of 
that nature and form, so as to leave no possibility of doubt 
as to his solemn intention to contract marriage, especially 
if matters remained entire : The Deponent is of opinion, that 
between a man and a woman domiciled in Scotland, accord- 
ing to the law of Scotland, such persons never having had 
carnal copulation together, upon the faith of, or subsequent 
to any promise, acknowledgment or declaration of marriage, 
and they never having lived or cohabited together as husband 
and wife, or been reputed as such, by their relations, neigh- 
bours or acquaintances and others, such pretended promise 
acknowledgment or declaration as ar.e contained in the writ- 
ings marked No. J, 2, JO and 11, and the letters annexed to 
the libel, although the same had been preceded by a carnal 
copulation, do not amount to or constitute a valid or effectual 

• marriage legally binding on either of the said parties, and 
matters being entire, he apprehends it was in the power of 
either of them to resile. The Deponent will explain what 
he understands to be the law of Scotland With regard to mar- 
riage. By our ancient law, and by the canons of the church 
of Scotland, vide Canons of the Church of Scotland in 1242, 

' published by Lord Hailes, celebration of marriage in facie 
ecclesice was indispensable. - This unquestionably continued 
to be the law of Scotland till the reformation, when marriage 
continued to be celebrated by clergymen who had been de- 
prived of their functions. The difficulty of proving solem- 
nization at a great distance of time, gave rise to the Statute 
1503, ch. 77, which introduced a presumption that if the 

• marriage had not been objected to in the life-time of the 
. man, it should be sufficient to obtain possession of the terce 

that the woman was habit and repute the man's lawful wife 
during his life time. "By and while it be clearly de- 
cerned and sentence given that she was pot his lawful wife.'* 
It is clear, therefore, that cohabitation as man and wife, was 
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not held as sufficient to constitute marriage, it was only held 
to afford a presumption that a marriage had been solemnized 
between the parties, unless the contrary had been proved, 
vide Sir George Mackenzie's observations, p. 114* 

In the same way, the Act 1551, ch, 19, Anent Bigamy, de- 
monstrates, that a marriage could only be constituted l^y 
celebration in facie eccfesiee. The law therefore, had no idea 
of any other marriage, and Sir George Mackenzie remarks, 
marriage is contracted with us, per hieralogianiy or benedic' 
tionem ecclesice et ante coilum. In the same way after the 
reformation, although marriage was no longer a sacrament, 
yet celebration by a Minister after the proclamation of banns 
was held to be essentially requisite: This is established bj 
the first book of discipline in 1560, (vide Archbishop 
Spottiswood's Church History, B. I. p. 172), by the direc- 
tory of worship, in 1643, by the Acts 6 and 7 of A^semblj 
1090, and Act 15 of Assembly 1715, in short the whole of 
our Statutes not only hold the solemnization of a marriage 
by a Clergyman as necessary, but punish with severity 
Clergymen not authorised by the church as then established, 
who should attempt to celebrate marriage. By the Statute 
1641, oh. 8, revised by Statute 1661, ch. 34, it was enacted 
that whoever shall marry in a clandestine way or procure 
themselves to be married by Jesuits, Priests, or any oth^fs, 
not authorised by the kirk, shall be imprisoned for three 
months and shall pay very high fines, and that the celebra- 
tor of such marriage shall be banished the kingdom never 
to return therein, under the pain .of death. 

At the time these Statutes passed, no idea had ever been 
entertained that persons declaring their consent to marry dt 
prassentiy was as effectual a marriage as could be celebrated 
by a Clergyman, without any thing whatever having followed 
upon it ; such a declaration might afterwards produce tl^at 
effect by consummation and cohabitation as man and wife| 
either in virtue of the Statute 1503, which secured her tercc 
to the widow, who had cohabited with. and lived with her 
husband as his wife, without their marriage beings .chiallenged 
during his life, or from matters not being eqtiie^ . the om 
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party inlght have a claim upon the other to solemnize mar-i 
riage, and which might be enforced by the Commissary 
Court according to a case stated by Craig, Lib. ii. Dieg. 18 
and 29; by the Statute 1698, ch. 6, it was enacted that 
persons clandestinely or irregularly married, contrary to the 
Act 1661, shall be obliged to declare the name of the person 
who celebrated the same, and of the witnesses, under a very 
fteavy penalty and imprisonment, and the celebrator is de* 
clared to be liable to be summarily seized, and to be punished 
by perpetual banishment, and such pecunial or corporal 
pains as the privy council should think fit. These Statutes 
therefore appear altogether absurd, if celebration by a clergy-* 
man, or by some one assuming the functions of that office 
had not been conceived necessary to constitute marriage by 
the law of Scotland ; and the Deponent is not acquainted 
with a single instance in which it has been ultimately 
decided, in Scotland, that the bare declaration of parties 
without celebration rehus integris ever had the effect of 
constituting marriage^ unless the cas^ of M^Adam against 
M^Adam, (14th March, 1807,) in which a great difference 
of opinion prevailed in the Court of Session, shall be held 
as of this description, but that case is not yet finally de« 
cided, being under appeal, and is totally different from this^ 
as there Mr. M^Adam having lived with a woman by whom 
he had two children,summoned all his servants, and taking heiP 
by the hand in their presence, declared her his lawful wife, 
and the children his lawful children, and to which the lady 
seemed to assent, and was congratulated upon the marriage 
by many persons, and in the course of the same day Mr, 
iM ^Adam shot himself. Here there was a public declaration 
pf marriage de prcesenti befoie a number of witnesses^ which 
irendered it public and notorious, and he had never resiled 
from that declaration of marriage; whereag, in the present 
case, according to the statement given, the writings founded 
pn were altogether latent and l^nown to no person but them*" 
selves, and were solely in the. custody of the ladyt The 
Peponeht apprehends that many cases have occurred in 
SCQtliind wb?i<P ibe aclmowledgments or declaratiops of 
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marriage by the parties were stronger than those made tise 
of in this case, and where, from their having been no coha- 
bitation afterwards as man and wife, these declarations in 
words de prassenti were not held sufficient to constitute 
marriage, that i^ to say, that until cohabitation had barred 
the power of resiling, each of the parties might resile- In 
the case of M^Lauchlane against Dobson, (6th Dec. 1796, 
Supplement to Dictionary) a long correspondence by 
letters, in which the parties stiled each other husband and 
wife, followed by a verbal declaration of marriage before 
witnesses was held insufficient to constitute a marriage 
where there was no consummation, for although in thii 
country there are no precise forms which are indispensa* 
ble in the solemnization of marriage yet rebu9 integris it 
can only be constituted by a consent adhibited in the pre- 
sence of a clergyman, or in some other solemn mode equi- 
valent to actual celebration. In that case at least thirty 
letters had been written by Dobson to the lady, addressed 
to her as his wife, and subscribed her affectionate husband, 
and he had even written letters to her mother and sister, ad- 
dressed to the first in the character of his mother-in-law, and 
the latter his sister ; the lady had in the same manner sub- 
scribed herself his affectionate wife, and even by the name 
of Helena Dobson, and at a meeting of her relations, Dobson 
did there public acknowledge and declare Helena M 'Lauch- 
lane to be is married wife, and she on her part declared him 
her lawful husband, although the commissaries in an action 
at the instance of the lady against Dobson, declared the 
marriage, yet the Court of Session altered that judgment. In 
that case it was expressly laid down by Lord Justice Clerk 
M^Qneen, (certainly one of the highest authorities upon 
the law of Scotland) ^^ that consent de prassenti admits peni- 
^^ tentiae ; private consent is not the consent the law alludes 
" to, it must be before a priest or something equivalent^ they 
^^ must take the oath of God to each other, a present consent 
*^ not followed with any thing may be given up, but if so, 
^^ it cannot be a marriage." And this reasoning had great 
weight with the bench. In the case of M^Innes a^^umt 
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More, the declaration of marriage, which was by a holograph 
writing in words de prcesenti^ (20th Dec. 1781,) was found 
not to be sufficient to constitute marriage. The decree of 
the House of Lords declared, '' that the written acknowledg- 
*^ ment is not sufficient proof of any marriage having passed 
" betwixt the pursuer and defender." In that case, a con- 
sent or declaration of marriage de prcesenti, was established, 
but this was not found sufficient to prevent More from re- 
siling, as matters were entire from that period, no cohabita- 
tion having taken place. In the case of Taylor against Kello, 
(16th February, 1786,) the parties had interchanged and 
delivered to each other mutual missives in the following 
terms. ^^ I hereby solemnly declare you Patrick Taylor, in 
Birkenshaw, my just and lawful husband, and remain your 
nffectionate wife, Agnes Kello." There was thus the most 
complete legal evidence of mutual declarations of marriage 
*de prcBsenti, The Commissaries found this to be a marriage ; 
the Court of Session confirmed the ju^Jgment, but it was 
afterwards reversed upon appeal : no doubt different cases 
might be mentioned where similar writings have been held 
sufficient to constitute a marriage, but then in all these cases 
consummation or cohabitation as man and wife had followed. 
Thus in the case of M^Kie against Ferguson, 1782, both 
parties in the presence of witnesses, declared before God 
and man, that they took each other for man and wife, and 
they accordingly undressed and went to bed, where they 
remzoned midus cum nuddy with the door locked for a con- 
siderable time; the Commissaries 4th Jan. 1780, ^^ found 
*^ facts, circumstances and qualifications proven, sufficient 
^^ to infer a marriage betwixt the parties," and this judgment 
was confirmed. In the same way in the case of Cochrane 
against Edmonstone, (1802,) although there was a private 
declaration of marriage in words de prcesentiy yet this was 
also followed by consummation, as Edmonstone admitted 
that he slept with the lady the night after he had given her 
the letter, and their cohabitation as man and wife continued 
for some time afterwards. Further all contracts of marriage 
which are subscribed in the most solemn and formal manner, 

o2 
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contain a consent de pmsenti^ the parties thereby, ** accept 
<« and take each other for lawful spouses," with an after decla- 
ration to solemnize the marriage in face of the church. \ et 
it has always been held, that these declarations of marriage^ 
made de prcesenti do not constitute marriage, but that it is 
in the power of either of the parties to resile ; and even when 
this solemn contract was fortified by penalties, it has been 
found that there was still a power of resiling, rebus integris^ , 
25th Jan. 1715, Young against Irvine and Anderson. Al^. 
though Lord Stair has not treated of this subject with his 
usual accuracy, yet the Deponent does not consider his 
Lordship's opinion as decidedly contrary to what he, the 
Deponent has above ventured to state, for although Lord 
Stair, B. i. T. 4, seems to think that the public solemnization 
of marriage though enjoined by the law is not esseiitial, and 
takes notice of the distinction betwixt public and private, 
or clandestine marriages; yet, when he comes to specify 
how a private or clandestine marriage is constituted, he 
reftrs to cohabitation, and being commonly reputed man 
and wife, which he observes, validates the marriage, and 
gives the wife right to her terce, by the Statute 1503, ch. 77, 
and he also refers to a contract of marriage found valid, 
though the marriage was never solemnized, and to a similar 
case in which the contract of marriage was found valid, and 
the man obliged to solemnize the marriage, seeing he had 
procreated children with tfe woman, and by his writings 
had acknowledged he had marrijei^her ; All this seems to the 
Deponent to confirm the opirii£^^|rat rebus integris^ a contract 
or declaration of marriage may l^c^^pled from ; His Lordship 
has indeed said upon the authority of the canon law that 
consensus non coitus facit rAatri7no7num; This is certainly 
true, it is not the coitus that makes the marriage, but the 
consent must be expressed in the regular way the law re- 
quires, by solemnization, and if it is not so expressed, the 
court must judge whether by facts and circumstances, the 
alledged consent has been carried into eflfect, and will not 
give it gr<?ater weight than the declaration of parties de 
prcesenti in ^ regular contract of marriage that they accept 
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of each other as husband and wife, and that they will afterwards 
cohabit as married persons, or celebrate the marriage with 
their first conveniency : as to the writings No. 2, and 10, 
they are stated in the envelope to be sacred promises and 
engagements which demonstrates the opinion of the parties 
that further celebration was to take place, and in the writing 
No. 10, Mr. Dalrymple says " and as such, 1 shall acknow- 
ledge her the moment it is in my power," and Miss Gordon 
declares ^Hhat nothing but necessity shall ever force me to 
declare this marriage," which seems also to imply that some- 
thing farther was to be done. And therefore, -even according 
to this view, the Deponent conceives either party may have 
the power of resiling while matters are entire. But if parties 
have acted upon the faith of it by consummation or co- 
habitation, this as in every other agreement, must bar peni- 
tentia, and must of course render the consent of equal effect 
as if given in facie ecclesice. Mr. Erskine's doctrine is more 
unfavourable to the opinion the Deponent has formed* He 
has referred to no authority where the private consent gf 
parties by words de proesenti has been found sufficient to 
constitute marriage by the mere emission of words or by a 
writing, either consummation or cohabitation having followed 
upon it. The Deponent has already said, that he can find 
no such case, and the three cases which have been decided 
since Mr. Erskine's Institute was written, viz. M'Lauch- 
lane, M^Innes, and Taylor, in all of which the most express 
words de proesenti are made use of, seem to the Deponent 
to be sufficiently strong to shake the opinion of Mr. Erskine 
unsupported by any authority whatever. Besides about the 
very time that Mr. Erskine wrote his book, a most learned 
and able judge had formed a decidedly contrary opinion, 
which has been published in his elucidations respecting the 
law of Scotland, and which appears to the Deponent entitled 
to very great weight, vide Kaime's Elucidations, article 5. 
The Deponent apprehends that the consent or acknowledg- 
ment de proesenti may be proved hy witnesses, or it may be 
proved by writing, and it will be equally effectual whether 
it be proved in the one way or the other; If proved by 
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writing, it should be by a holograph writing, or by a writing 
attested before two unexceptionable witnesses. The Writing 
No. 10 is neither the better nor worse of " Charlotte Gordon 
witness," a woman cannot be an instrumentary witness, and 
on account of her being the sister of one of the parties she 
could not be examined on her part; vide 10th July, 1790, 
Dalziel against Richardson. 

8. To the eightli article of the said Allegation, the Depo- 
nent is humbly of opinion and says, That by the gei^eral 
law usages and customs of Scotland, the Writings there men- 
tioned and allifdedto do not amount to more than an obliga- 
tion to solemnize a marriage in the face pf the church at 
fsome future period, prpvided either party should be duly 
called upon so to do, and there should be no legal impedi? 
meni to the said raarriagie ; and if the woman shall afterwards 
be aware, or have just grounds to presume that it is not the 
intention of the man to proceed to the solenmization of the 
marriage in pursuance thereof, and in particular shall have 
knowledge or credible information that he ie about to solem- 
nize marriage with another person, and thereupon shall omit 
or neglect to call upon him to proceed to the solemnization 
and completion of that marriage in pursuance of such obli- 
ga,tion, and to institute legal proceedings for giving effect 
thereto, and the man shall accordingly without objection or 
interruption in due and legal form solemnize marriage with 
another person, then such obligation to marry as is contained 
in the said papers or any of them, cannot operate to render 
void the subsequent marriage so duly and lawfully solem- 
nized. If a legal marriage has taken place, then^any poste- 
rior marriage of one of the parties must be null. No doubt 
in the case of Penny cook against Grinton, 15th December, 
1752, it was found that a promise of marriage followed with a 
copula makes a lawful marriage, and that an after-marriage of 
one of the parties was void ; Lord Kaimes has most justlj 
questioned the authority of this judgment, and seems tothinkit 
must have had great weight with the court that proclamation 
of banns had not taken place in the posterior marriage, his 
lordship certainly assigns the strongest reasons for ques-? 
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tioning it, and the Deponent doubts much how far the court 
would now pronounce a similar judgment, especially when 
he considers two other cases which he thinks materially affect 
.this question; the one is the case of Magdalen Cochrane 
against Campbell, 1 9th June, 1751, and affirmed in the 
House of Lords, 3 1 st January 1753; and the other that of 
William Napier against Napiers, 12th June 1801. In both 
of these cases there was the strongest evidence of anterior 
.marriages produced^ such as the Deponent is quite satis- 
fied must have established these marriages, had not other 
marriages taken place in which the rights of third parties 
•were involved. The Court of Session in the first case, found 
that the pursuer by her acquiescence for many years was 
barred personali exceptione from being admitted to prove that 
she was married to Mr. Campbell of Carrick, before he was 
married to Jean Campbell. This interlocutor was appealed^ 
and the judgment was of consent reversed 6th February, 
1748, and both parties led thqjr proof; Magdalen Cochrane 
accordingly alledged that Mr. Cockburn the episcopal 
clergyman who married them together with the Witnesses 
who were present, were dead, that Mr. Cockburn being 
afraid of the penalties of celebrating a clandestine marriage, 
had refused to grant a certificate, but declared that the 
certificate granted by Mr. Campbell was equally effectual 
as if granted by him; and Mr. Campbell accordingly 
granted the strongest certificate, declaring that he was 
that day married and that she was his wife : she pro- 
duced that certificate, and she proved their previous court- 
ship and a general report in the town of Paisly and neigh- 
bourhood of th'e marriage, at the time it was celebrated, and 
recent declarations to third parties by Mr. Campbell, that 
they had been married by Mr. Cockburn, and before his two 
servants the persons mentioned by the Pursuer, and there 
was evidence of the consummation, and of their having coha- 
bited as man and wife, and there were no less than 128 let- 
ters all written by Mr. Campbell to her as his wife ; in short 
there was a proof of marriage by declaration de prcesenti 
and facts and circumstances, which in an ordinary case would 



kave been itresisUble, but as she had been prevailed upon 
to keep liie marriage secret on account of Mr. Campbell's 
situation, and after his second marriage at his earnest solici«> 
tation to save him froni absolute ruin, the Deponent con- 
ceives that when the Commissioners found Magdalen Coch- 
fane^s marriage not proved, and Jean Campbeirs marriage 
established, they must have decided the case upon the second 
marriage, as a mid-impediment which prevented the evidence 
as to the first marriage^ which did not amount to a celebra^ 
tion in facie ecclesias^ receiving full effect. The case of 
Napier versus Napiers was of a similar description^ the 
evidence of tJie first marriage by cohabitation habit and 
iri?pute the Deponent thinks must ' have prevailed, had 
tiot a second marriage taken place in fade ecclesias. Lord 
Kilkerran p. 488, in reporting the opinion of the court in 
the case of Linen versus Hamilton, shows also that the court 
at that time first assembled, 1749, understood that in the 
case of a promise of marfiage cum copuM subseqtttnte^ 
& man by entering into another marriage in the meantime, 
might prevent the woman from pursuing for a declaration 
of marriagC) as he states the opinion of the court to have 
been that if the man in the meantime married another woman, 
there could be no process for adherence, and he refers 
to the case of Kerr versus Hislop in 1796 as aseerlain* 
ing this. 

9. To the ninth article of the said allegation the Deponent 
deposes and says, That if a writing be holograph by the law 
of Scotland, it does not require the attestation of two com- 
petent witnesses, the Deponent has already stated that 
Charlotte Gordon cannot be an instrumentary witness^ 

DAVID CATHCAftT. 

tn the presence of Harr v Davidson, 
lioU Pub. and Actuary assumedi^ 
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And the same Withess being examined upon the 
Interrogatories for the said Johanna Dalrymplei 
the other Party in this Cause. 

I» To the first of these Interrogatories this Respondent 
deposes and answers affirmative* 

2. To the second Interrogatory the Respondent deposes 
and answers, That he things ' a marriage may be constituted 
ii^ Scotland by promise and subsequent copula, or by a solemn 
verbal or written declaration of parties, if followed by con- 
summation or cohabitation as man and wife, without 
reference to the legal domicile or place of the parties 
jresidence. 
. S. To the third Interrogatory the Respondent deposes 
aad answers, That he thinks marriages celebrated at Gretna 
Green or other places in Scotland, will be effectual marriages 
although both parties were domiciled in England, provided 
the celebration, or what has followed upon it be sufficient to 
constitute a marriage by the law of Scotland, and the Re- 
spondent considers that this doctrine is confirmed by the 
decision of the court Wyche versus Blount, 27th June 1801. 
^4. To the fourth Interrogatory the Respondent deposes 
and answers. That he is not acquainted with any decision, 
maxim, or authority declaring that persons not domiciled 
in Scotland are not subject to the law of marriage there* 

S.. To the fifth Interrogatory the Respondent deposes and 
answers affirmative, except as to the last part, as he does not 
think any consent de preesenti except in facie ecclesice rebus 
integris^cdii constitute a marriage in these circumstances, 
upon the grounds he has endeavoured to explain in his depo* 
<5ition in chief. 

6. To the sixth Interrogatory the Respondent deposes and 
Answers, That he apprehends that parties are entitled to 
wsile from every obligation to marriage, provided that 
matters are entire, but if they have cohabited together sub* 
sequent to that obligation, he thinks they cannot resile* 
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7. To the seventh Interrogatory the Respondent deposes 
and answers, That Lord Stair's Institntes is a book of 
great authority in the law of Scotland. The passage alluded 
to in this Interrogatory must be considered with the context, 
and the Deponent doubts very much how far the doctrine 

.which seems to arise from these words taken by themselves, 
can be recognized as the existing law of Scotland. 

8. To the eighth Interrogatory the Respondent deposes 
and answers, That Erskine's Institutes is one of the latest 
institutional works of authority in the law of Scotland, but 
the Respondent does not think that the doctrine laid down in 
the passage quoted, has been recognized as the existing law 
of Scotland : In the last edition this doctrine is attempted 
to be corrected by a note of the editor referring to dif- 
ferent causes decided since Mr. Erskine's book was written. 

9. To the ninth Interrogatory the Respondent deposes 
and answers. That he thinks the case of Kello and Taylor 
would have been a decision in favour of this doctrine, had it 
not been reversed. In the case of Inglis and Robertson 
concubitus is not denied in the defences. The case of Cal- 
lander versus Boyd the Respondent is not acquainted with. 
And' in the case of Cochrane against Edmonstone it was ad- 
mitted that he had slept with her the very night after ^e 
writing had been granted. 

10. To the tenth Interrogatory the Respondent deposes 
and answers. That he thinks that the case of M ^Lauchlane 
versus Dobson, and the case of More versus M^Innes, had 
an opposite import to the doctrine here stated, and in the case 
of Taylor versus Kello although a specialty has been intro- 
duced into the judgment of the House of Lords reversii^ 
the decision of the courts below, yet the Respondent thinb 
this judgment completely shakes this case as an authority 
in support pf the doctrine stated in this Interrogatory, and 
leaves room for founding on it as importing a contraiy 
doctrine. 

11 . To the eleventh Interrogatory the Respondent deposes 
and answers, That he docs not think that a solemn 
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written or verbal declaration of such consent, and not mado 
in fade ecclesice, constitutes marriage by the law of Scot- 
land, without either cohabitation or a subsequent copula. 

12. To the twelfth Interrogatory the Respondent deposes 
and answers, That he has already taken notice of some 
distinctions betwixt M^Adam's case and the present : That 
case however certainly supports the doctrine in the Interro- 
gatory, but he does not think that case well decided, and 
until it be decided in the House of Lords where an appeal 
has been entered, he cannot consider it as laying down the 
law of Scotland. 

IS. To the thirteenth Interrogatory the Respondent deposes 
and answers, That it has been decided (in the case of 
Johnston versus Smith, 18th November, 1766,) that in a 
declarator of marriage where the writings were neither 
holograph nor subscribed before witnesses they were not 
sufficient evidence, but in that case the party was dead. 

14. To the fourteenth Interrogatory the Respondent de- 
poses and answers. That he thinks where the party has 
judicially admitted that he did knowingly and deliberately 
write, and sign, and deliver the writings in question, the 
want of the solemnities to the writings is not of much 
consequence. 

15. To the fifteenth Interrogatory the Respondent deposes 
and answers. That in the last case which he is acquainted 
with, the Court of Session found that the mother and sister 
of the pursuer in a declarator of marriage were not admissible 
witnesses. 

16. 17. To the sixteenth and seventeenth Interrogatories 
the Respondent answers, That he is unacquainted with any 
cases in which this point has been argued, except in the cases 
of Pennycook against Grinton, Cochrane versus Campbell| 
and Napier versus Napier s,^ already taken notice of in his 
deposition in chief. In the first of these cases, the court 
found the second marriage null in respect that the first was 
proved. In the two last cases, although the evidence of the 
first marriage was fully as strong, the court gave effect to 
the second marriage, but without determining this point of 
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law. Lord Kaimcs (in bis Elucidations article 5tb,) has 
given a decided opinion, that a second marriage in facie 
eccle^ce would in such a case be effectual. And tci the addi- 
tional Interrogatories the Respondent deposes and answeretb, 
That soon after these proceedings commenced as he believes, 
he received a retaining fee, and also a case with corres- 
pondence upon the part of Mrs. Laura Manners, and he 
understood himself to be retained as her counsel in the event 
of any proceedings on her part in Scotland, but he has 
given no advice upon the subject matter of the said action, 
or any way relative to the defence to be maintained against 
the claim and suit of the Plaintiff*, nor has he ever attended 
Bny consultation in the cause» 

DAVID CATHCART. 

24th November, 1810. 

Repeated and acknowledged at Edin- 
burgh, before me the undersigned 
Wm. Calder, Provost. 

In the Presence of Harry Davidson, 
Not. Pub. and Actuary assumed. 



On the Allegation and Exhibits given on behalf 

of Mr. Ualrymple. 



20th November, 1809. 
ADAM GILLIES, Esq. of the city of Edinburgh, 
Advocate, aged forty-three years, a W itness pro- 
duced and sivorn, deposes, 

THAT he has practised as an Advocate before the Coart 
of Session in Scotland, since the year 1787. 
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7, 85 9. An3 to the seventh, eighth, and ninth articles 
of the said AHegation, the Deponent having attentively and 
fleliberately perused ^nd considered the several articles of 
f he said Allegation with the Exhibits annexed thereto, and 
also the Libel given in the said cause on the part of Johanna 
Dalrymple the promoter, and the original Exhibits, marked 
Nos. 1, 2, 10 and II, and the several original Letters an- 
nexed to the said Libel, he deposes and says, that he is of 
opinion that the laws and usages of Scotland, affirming 
the validity of marriage not proved to have been solemnized 
in the face of the church, do apply to a person resident ia 
that country at the time .when he is said to have contracted 
such marriage, although such person should only be quar- 
tered there as a soldier in the manner set forth in the Alle- 
gation, and although he should have his proper domicile 
not in Scotland but in England, or in any other foreign 
country. In some cases however it may be a circumstance 
of considerable importance, that the party against whom & 
declarator of marriage is brought in Scotland, has merely 
been casually resident instead of being regularly domiciled 
in that country. Thus where the pursuer of a declarator of 
marriage alleges cohabitation and habit and repute as man 
and wife, and founds on these circumstance^ as establishing 
a marriage with the defender, the Deponent thinks that it 
would be requisite that these Allegations should be proved 
by stronger and more pregnant evidence, in the case of a 
person whose residence in Scotland was casual and tempo- 
rary, than in the case of one who is properly domiciled in 
that country. In both cases, the circumstances, by which 
cohabitation and habit and repute as man and wife are at- 
tempted to be established, must be of an uniform tenor so as 
to indicate the understanding of the parties that they are 
married to each other, which in every such case is necessary 
to constitute a marriage ; but such understanding may 
fairly be inferred from fewer and slighter circumstances in 
the case of persons domiciled in Scotland than in the case 
of persons only casually resident in that country. Th^ 
Deponent is further of opinion th^t the alleged promise^ ac-^ 
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knowledgment, or declaration of marriage as contained in the 
Paper'- Writings^ marked No. 1, No. 2, No. 10, and No. 11, 
derives no additional force from the circumstances of the 
parties having had carnal copulation together at any time 
previous to the dates of such writings, and if they had no 
carnal copulation together, and did not cohabit together as 
man and wife, and were not commonly reputed as such sub- 
sequent to the date of the said writings or any of them, the 
Deponent then thinks that the said promise, acknowledgment 
or declaration, upon the supposition that the writings in 
which it is contained afford legal evidence of the same, is 
not sufficient to constitute a valid and effectual marriage. 
The Deponent is further of opinion that the promise, ac- 
knowledgment or declaration contained in the writings alreadj 
referred tOy did not amount to more upon the part of Mr. 
Dalrymple than an obligation to solemnize a marriage in the 
face of the church at some future period, and this obliga- 
tion is rendered ineffectual by his subsequent marriage dulj 
and legally solemnized in England. The writings No. 2, 
and No. 10, above referred to, if i\^ey are as they are 
alleged to be of the hand- writing of Mr. iDalrymple the De- 
fendant, do not require to be tested or subscribed by wit- 
nesses in order to be probative or to entitle them to bear faith 
in judgment ; did such writings require to be tested, the 
attestation or signature of Charlotte Gordon could be of no 
avail ; 1st, Because a female is incapable of being an instm* 
mentary witness ; and 2dly, Because it is requisite tjiat 
there should be two witnesses to all deeds which are not suf- 
ficiently authenticated by the subscription of the party. 

ADAM GILLIES. 

In the presence of Harry DAvinsoiri 
Not* Pub. and Actuary assumed^ 
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And tHe same Witness being examined on the In- 
terrogatories given onbehalf of Johanna Dalrymple, 
the ot^ier Party in this Cause. 

1 . To the first of these Interrogatories the Respondent 
deposes and answers, That he is of opinion that a man'iage 
celebrated in Scotland in facie ecclesice between parties 
under twenty-one years of age, and without the consent of 
parents or of guardians, would be valid and effectual by the 
law of Scotland, although neither of the parties had any 
fixed domicile in that country, 

2. To the second Interrogatory this Respondent deposes 
and answers, That as it consists of different parts, or rather 
as it involves several Interrogatories, he considers it neces- 
sary for the sake of distinctness to make a separate answer to 
each. 1st. It is asked whether marriage may not be con- 
stituted between parties in Scotland by promise and subse- 
quent copula, with equal effect in point of validity as it 
may be by a celebration facie ecclesias. — Answer. In the 
Respondent's opinion, a marriage between parties in Scot- 
land cannot be constituted with equal effect in point of 
validity by promise and subsequent copula, as by celebra- 
tion in facie ecclesias : he considers this however as a point 
of much difficulty, and states his opinion upon it Tvith 
much diffidence. He certainly thinks that by a promise and 
a subsequent copula, a party incurs an obligation to so- 
lemnize a marriage in face of the church, from which he is 
not at liberty to resile, and which, if no impediment intei:- 
vened, would be enforced against him and his marriage 
declared by the courts of law in Scotland, but if prior to 
the institution of any such action of declarator of marriage, 
the party against whom it is brought had publicly married 
another woman, by a marriage duly proclaimed and regu- 
larly celebrated without objection in facie ecclesice^ the 
Respondent should consider this as a legal impediment suf- 
ficient to prevent a decree of declarator of marriage from 
beings pronQunced in the action founded on the jfirior pro- 



ccviii 



mise and copfula, and lie should think that the courts of la^ 
in Scotland would hold that the second marriage cdebrated 
in facie ecclesice was valid, and conseqnenlly thal'the^fl&rty'^^v^ 
Defendant was not bound to fulfil, or rather could not fulfil 
the obligation previously incurred by him by the promise 
and copula. The decision in the case of Penny cook against 
Grinton, 15th December, 1752, appears to be hostile to the 
opinion which the Respondent has now expressed, but in 
that case the marriage of Grinton with Ann Graite was not 
duly and regularly proclaimed and celebrated ; And it ap- 
pears to the Respondent that Lord Karnes's remarks upon 
the decision in the case of Grinton, in his Elucidations 
respecting the law of Scotland, article the fifth, are sound 
and just. Secondly, It is asked whether marriage may not 
be constituted between parties in Scotland by solemn verbal 
or written declarations of consent de prcesenti^ or of mutual 
acceptance of each other as husband and wife with equal 
effect in point of validity, as it may be by celebration in 
facie ecclesice, — Answer. The Respondent conceives from 
the way in which this Interrogatory is put, it is not easy to 
return a definitive answer to it. To make a marriage valid 
by the law of Scotland it is not necessary that it should be 
regularly celebrated in /ac/e ecc/es/fip, neither is it requisite 
that it should be celebrated by a clergyman or by a person 
actually in holy orders, but on the other hand the Re- 
spondent is of opinion that a simple consent to jnarry ex- 
pressed de prcesenliy whether in writing or verbally before 
witnesses, is not rebus iniegris suflicient to constitute a valid 
marriage, and he conceives the law upon this poiut to be 
correctly stated in the following observation, which is sail 
to have been made from the bench in the report of the case 
of M^Lauchlane against Dobson, 6th December,' 1796. 
*^ Although by the law of Scotland there are no precise 
" forms which are indispensable in the solemnization of rcar- 
*^riage,. yet rebus inlegris it can only be constituted bj a 
** consent adhibited in the presence of a clergyman, or in 
** some other solemn mode equivalent to actual celebration." 
Lastly, it is asked whether in all cases marriage be not beld 
to be constituted by the consent pf th^ parties as expressed 
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at the time, and without reference to their legal domicile or 
place of residence? — ^Answer, The Respondent conceives 
that all parties resident in Scotland are, in regard to mar- 
riage, subject to the laws of Scotland, and he therefore thinks 
that if the consent of the parties as expressed at the time, is 
such as would be sufficient to constitute a valid marriage 
betwixt them, supposing them to be domiciled in Scotland, 
the same would be sufficient to make a valid marriage al- 
though they were both or either of them not domiciled in that 
country ; at the same time it appears to the Respondent to 
be a cit-cumstance of importance that both of the parties, or 
even that one of them is a foreigner, having no domicile in 
this country, as such circumstance may have material influ- 
ence upon the opinion that may be formed as to the inten- 
tion or understanding of such party in declaring his or her 
consent to the marriage. In every case where marriage is 
not duly celebrated in facie ecclesiee it is an essential requi- 
site that the intention of the parties to contract a valid mar- 
riage should be fully proved, and in judging of such a 
proof, it may be a circumstance of considerable weight that 
one of the parties was a stranger and had no domicile in 

Scotland. 

« 

3. To the third Interrogatory the Respondent deposes and 
answers, That he is of opinion that marriages celebrated at 
Gretna Gteen, or other places in Scotland near the borders, 
between persons domiciled in England and recently arrived 
from that country are effectual Carriages by the law of Scot- 
land provided the celebration be such as would have made 
a valid marriage between parties domiciled in that country, 
and the Respondent thinks this was substantially found by 
the decree of the Court of Sfession in the case of Wyche 
against Blount^ 27th of June, 1801, of which he under- 
stands that the circumstances were such as they are stated to 
have been in this Interrogatory. 

4. To the fourth Interrogatory the Respondent deposes 
and answers, That he has already stated it as his opinion 
that parties in Scotland whether domiciled in that country or 
«[ot^ are subject to the Scotch law of marriage, and he is not 

P 
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ftcquaiiited with any decision, maxim, or dictum of autho- 
rity in the law ot Scotland of a contrary tendency, neither 
does he know of any decision, maxim, or dictum of the law 
of Scotland declaring that parties in that country but not 
legally domicHed there will not be effectually married by 
deliberately performing those acts which constitute marriage 
between domiciled residents in Scotland ; but he is of opi- 
nion as he formerly stated, that the circumstances of both or 
either of the parties having no domicile in Scotland, may 
be of importance in judging of their actual intention and 
meaning al the time when they performed those acts^ from 
which their marriage is inferred, or by which it is attempted 
to be proved. 

5. Tathe fifth Interrogatory the Respondent deposes and 
answers, That he is of opinion that a marriage celebrated in 
the &ice of the Scottish church between a Scottish woman 
and an Englbh officer quartered with his r^pment in Scot* 
land will be valid and effectual by the law of Scotland, 
although such celebration may have beea unattenided with 
those observances necessary to make a marriage effidctoal in 
^plogland. He &rther thinks, under the qualification whicb 
he has already endeavoured to explain as to the e^ct which 
the circumstance of his being a foreigner n^g^t have, ia the 
scale of evidence with regard to his intention, that ijdl the 
case of an English officer quartered with his i^iment ii| 
Scotland, the same effisct would be given to a proodae s»^ 
stquente copuld^ as to a solemn written dedaratioiiifBjmr^ 
scniiy as in the case of a domidled Scotchman, 

6. To the sixth Interrogatory t^e Respondent de|MMKi 
and answers. That he thinks jUiere is such a thing leeogaised 
in the law of Scotland as an' oUigation to marry, which tk 
parties can be absolutely bound to fulfil, and that they msj 
not in all cases resile ttom a mere obligatkm being V^»^ 
*only to a claim of damages for breach of engagenunit. 

7. To the seventh Interrogatory this Respcmdent deposei 
and answers. That Lord Stair's Institute is a woik of 
greaf authority in thelawof Scothmd, but he does not thiak 
that his doctrine, as expressed in the short passage of tksl 
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work which is quoted in this Interrogatory, is recognised as 
the existing law of Scotland. Neither does he think that 
Lord Stair's own opinion on the subject can be fully or ac- 
curately collected from the words of this passage when 
taken by itself. It -is explained, and in a great measure, 
qualified by the context, though in the whole of this section 
of his work it appears to the Respondent that Lord Stair has 
not expressed himself with his usual perspicuity : with af 
reference to the manner in which he and other writers on 
the law of Scotland have treated the subject of marriage, 
Lord Kaimes, in his Elucidations, (page S9,) expresses 
himself as follows : ^^ Few branches of our law are handled 
^' with less precision than what particulars are necessary to 
^^ complete a marriage. There is a darkness and confusion 
^< in our writers from jumbling together three points that 
*^< are clearly distinct. The first is what solemnities are ne- 
*• cessary to complete a marriage ? The second, what cir- 
^^ cumstances are sufficient to presume that marriage has 
'*^ been regularly solemnized ? And the third, what circum* 
*^ stances are sufficient to oblige a party by a process to 
^* solemnize a marriage ?" The Respondent entirely concurs 
in the justness of these obserrations. 

8. To the eighth Interrogatory the Respondent deposes and 
answers, That Mr. Erskine's Institutes is one of the latest in* 
stitutionalworks of authority on the law of Scotland, but He 
tloes not think that his doctrine, as expressed in that pas- 
sage of his Institute which is here quoted, is recognized as 
the existing law of Scotland, and accordingly by the last 
editor of Mr. Erskine's work, there is a note upon this 
passage, in which he states that from the later decisions of 
the court, (page 95,) " there is reason to doubt if it can 
^< now be held as law that the private declarations of parties 
<< enip in writing, are per se equivalent to actual celebration 
** of marriage." 

> 9. To the ninth Interrogatory the Respondent deposes and 
answers, That the doctrine said to be laid down by Lord 
Stair and Mr. Erskine, in these passages of their works 

pS 
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ivhich are recited in the two last Interrogatories, does not 
appear to him to be recognized and confirmed by any of the 
decisions here alluded to. Had the judgment of the Court 
of Session, in the case of Taylor against Kello, remained 
unalteifed, it would certainly have been a decision tending 
to confirm the doctrine said to be laid down by Mr. Erskine, 
but the decision of the Court of Session in that case was 
reversed by the House of Lords, and although the judg- 
ment of their Lordships bears to have proceeded upon 
special grounds, yei^ on attending to the circumstances of 
the case the Respondent cbnsiders the reversal of the Court 
of Session's decree as a decision hostile to the doctrine 
mentioned in this Interrogatory. From the report of 
the case of Inglis against Robertson it appears that the 
Defendant did not deny concubitus which must have been 
subsequent as well as prior to the written declarations 
founded on. The case of Callander versus Boyd, is one 
with which the Respondent is not acquainted, and which 
is not reported so far as^he can find ; the case of Edmond* 
stone versus Cochrane is in like manner not reported, but in 
that case also he understands that the declaration was fol- 
lowed by a copula. 

10. To the tenth Interrogatory the Respondent deposes 
and answers, That judgments of an opposite import appear 
to him to have been pronounced in the Court of Session and 
by the House of Lords in the following cases, viz. M^Innes 
versus More, December 20th, 1781; Anderson versus Ful- 
lerton, Nov. 13th, 1795 ; and M^Lauchlane versus Dobson, 
16th Dec. 1796. In the first of the cases above-mentioned 
there was a written acknowledgment or declaration of mar* 
riage deprcesenti ; and in the last case, that of Dobson, there 
was a verbal declaration de proesentiy in presence of witnesses, 
and that preceded by a long correspondence wherein the par- 
ties styled each other husband and wife, which the Res- 
pondent conceives to be fully equivalent to a written declara- 
tion of consent de prceserUi. In answer to the remaining part 
of this Interrogatory which regards the reversal of the jiidg- 
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ment in Taylor versus Kello, the Respondent has stated 
already all that occurs to him. 

11. To the eleventh Interrogatory |^ this Respondent de- 
poses and answers, That he does not distinctly comprehend 
what is meant by the term solemn as it seems applied in this 
Interrogatory, and in some preceding ones to a consent de 
prassenti^ or declaration of marriage, when such consent or 
declaration has not been exhibited or made in presence of a 
clergyman, or accompanied with any ceremony such as can 
be deemed equivalent to actual celebration. The Respondent 
is however of opinion that a consent de prcssenti expressed 
verbally before witnesses, and without particular ceremdny 
or solemnity is not sufficient per se to constitute a valid 
marriage. And he also thinks that declarations or acknow* 
ledgments of marriage in writing interchanged betwixt the - 
parties privately, and without the intervention of witnesses, 
are not sufficient rebus integris to constitute a valid mar- 
riage. 

12. To the twelfth Interrogatory this Respondent deposes 
and answers, That in the case of M^Adam versus M^Adam, 
a verbal declaration of consent de prcesenti made in the pre- 
sence of witnesses called or assembled together for the pur- 
pose, was sustained as a sufficient ground for a declarator of 
marriage. But in that case no attempt was made by either 
of the parties to resile, as indeed the declaration was fol- 
lowed a few Jiours after by the death of one of them ; witji 
respect to this case, however, it is to be observed, that th^ 
judgment pronounced in it by the Court of Session is not 
final, but is now under appeal to the House of Lords, in 
which it may possibly be reversed, and the Respondent does 
not therefore consider f hat judgment as fixing any point of 
law with the exception of the c^se of M^Adam, the Res- 
pondent does not know of any in which a simple consent de 
prcesenti expressed verbally before witnesses was held suffir 
cient rebus integris to constitute a valid marriage, and he is 
of opinion that in the various writings annexed to the Libel. 
\n the present case there are not contained such full and exr 
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plicit declarations de prmsenti as have been found sufficient to 
make a valid marriage in any case with ^which he is ac- 
quainted. 

13. To the thirteenth Interrogatory the Respondent deposes 
and answers, That if it were law that a written declaration 
of marriage was sufficient per se to constitute a marriage, he 
thinks it would follow that such declarations would be held 
to be among the writings to which the solemnities of formal 
deeds are required by the law of Scotland ; upon the sup- 
position which has been made such writings would be truly 
deeds of importance to the validity of which, unless holo- 
graph of the party, such solemnities are essential. In 
answer to the remaining part of this Interrogatory the Res- 
pondent can only say that in none of the caises already 
ireferred to does it appear to him that a written declaration 
of marriage per se was found to constitate a valid marriage. 

14. To the fourteenth Interrogatory the Respondent de- 
poses and answers, That in a question of marriage, or in any 
question of personal obligation, he thinks the want of the 
solemnities above-mentioned will be sufficiently supplied by 
the judicial admission of the party that he did knowingly 
and deliberately write or sign and deliver the writings in 
question. 

15. To the fifteenth Interrogatory the Respondent deposes 
and answers. He thinks that a sister or other near relation, 
such as an uncle or an aunt, cannot be examined as a wit- 
ness even in an occult family transaction, such as a clan- 
destine marriage, where there is a penuria testium. Nor is 
the objection to the admissibility of a sister removed by the 
circumstance of her being a subscribing witness to the 
writing which she is to authenticate. 

16. To the sixteenth Interrogatory the Respondent deposes 
and answers, That there is no decision nor any other autho- 
rity in the law of Scotland for holding that a party already 
actually married can validly enter into a second marriage, 
but he conceives that a party may make promises and deck- 
rations, and perform acts by which he incurs a valid oU^^ 
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tion to solemnize a marriage, and that such obligation will 
be enforced against him if an action for that purpose-is 
brought before he enters into a second marriage, and wtil 
not be enforced against him if the action is delayed until a 
second marriage is contracted, and this opinion seems to b^ 
confirmed by the judgment of the Court of Session in the 
case of Cochrane against Campbell, which judgment was 
affirmed by the House of Lords on the 31st of January, 
1753. 

17. To the seventeenth Interrogatory the Respondent de* 
poses and answers, That with regard to the decision in the 
case of Pennycook versus Grinton, he has already stated all 
that has occurred to him. He considers the judgments itf 
the Comt of Session, and of the House of Lords, in the case 
of Campbell to which he has ji|st alluded, to be of an op- 
posite tendency to the decision of the Court of Session in the 
case of Grinton, as the proof of the prior marriage in that 
case appears to the Respondent to have been stronger thail 
in the case of Grinton. 

ADAM GILLIES. 

Harrt Davidson, Notary Public and Actuary assumed. 



And the same Witness being examined upon the ad- 
ditional Interrogatories given on behalf of the said 
Johanna Dalrymple. 

1 . To the first of these additional Interrogatories the Res- 
pondent deposes and answers, That he is of counsel for Mr. 
Dalrymple, the Defendant in this Cause, and has since its 
first commencement been iKcasionally employed by him in 
conducting his defence* 

S« To the second additional Interrogatory the Respondent 
deposes and answers, that he did give his advice and assist- 
ance in preparing and framing the cross Interrogatories 
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here mentioned, but this part of the business was conducted 
chiefly according to the directions of Mr, Clerk, a preceding 
witness examined in this cause, and the Respondent does 
not think that he himself prepared any of the cross Interro- 
gatories, though some additions or alterations may have been 
suggested by him and adopted. 

3. To the third additional Interrogatory the Respondent 
deposes and answers. That according to the best of his re- 
collection he did not give any advice and assistance in 
preparing, altering, or revising the Allegation or pretended 
Allegation mentioned in this Interrogatory. 

4. To the fourth additional Interrogatory the Respondeat 
deposes and answers, that as counsel for the Defendant he 
did suggest or advi$e the plea here mentioned as now main- 
tained by him, and at the time of giving that advice he 
believes he was informed by his employer, and consequently 
he would take it for granted, that the Plaintiff was in the 
thorough knowledge not only that the Defendant had re- 
turned to Britain, but also of his courtship of, and intended 
marriage with Miss Manners. 

5. To the fifth additional Interrogatory the Respondent 
deposes and answers. That the supposition which is heve 
put would have had little or no influence with him in form- 
ing his opinion upon the point mentioned in this Interroga« 
tory. 

ADAM GILLIES, 

% 

26th November, 1810. 
Repeated and acknowledged at Edin- 
burgh before me the undersigned 
Wm. Calder, Provost. 

In the presence of Habry Davidson^ 
Not. Pub. and Actuary assumed. 
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Oq the Allegation and Exhibits given on 

behalf of Mr. D alrymple. 



22d October, 1810. 

SIR ILAY CAMPBELL, Baronet, late Lord President 
of the Court of Session in Scotland, aged seventy-six years, 
a Witness, produced and sworn, deposes. That prior to the 
month of November 1808, he was for nineteen years President 
of the said Court j and4o the seventh, eighth and ninth articles 
of the said Allegation, this Deponent having attentively and 
deliberately considered the several articles of the said Alle-^ 
gation with the Exhibits annexed, and also the Libel given 
in this cause on the part of Johanna Dalrymple, the Pro- 
moter, and the original Exhibits, marked No. 1, 2, 10, II, 
and the several original letters annexed to the said Libel, he 
deposes and says, that the general principle of the law of 
Scotland with respect to marriage is, that it is perfected by 
the mutual consent of parties accepting each other as husband 
and wife. The solemnities of a regular marriage, although 
required as matter of order and as the most unexceptionable 
form of entering into that state, are not held to be indispen- 
sable, and accordingly irregular marriages, i. e. without the 
usual forms, are very conunon in Scotland : as the consent 
however which is necessary to constitute the matrimonial con- 
tract, must be deliberate and serious, clearly denoting the 
intention of the parties to become husband and wife, and at- 
tended with no ambiguity, questions often arise concerning 
the validity of irregular marriages, and the decision of these 
must of course depend in a great measure on the circum- 
stances of each particular case. An irregular marriage may 
lie constituted, or rather it may be said, proved in various 
irays. 

1st by cohabitation as husband and wife at bed and boards 
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and general habit and repnte. This has even been sanctioned 
by statute (1503, c. 77) and forms a presumption so strong 
scarcely to be called in question. 

Sd. By promise de future and copula following upon it, 
because the engagement though having a reference to future 
time is supposed to be purified by the act of consununotion, 
and rendered a present contract, if there be no middle impedi* 
ment to bar the claim. 

Sd. By formal acknowledgments per^ verba de prasenti 
either in writing, or declared before witnesses, thougli not in 
presence of a clergyman ; but these must appear to have been 
made with the deliberate intention of living together as hus- 
band and wife, and must be attended with personal intercourse 
if not subsequent, at least prior, otherwise they will resolve 
into a mere stipulatio sponsalitia^ similar to what is in everjr 
contract of marriage in the Scots form, which proceeds on a 
recital that the parties have accepted of each other as has* 
band and wife, but which may be resiled from, r^us integris. 
The Court of Session was of this opinion in the case of 
M'Lachlane against Dobson, 6th Dec. 1796, which the Depo* 
nent apprehends was rightly decided. Had there been either 
an antecedent or a subsequent copula by which matters were 
not entire, it is probable that the court would have decided 
otherwise ; though this is not clear, as there were circum- 
stances tending to shew that the parties did not truly mean to 
live together, and both of them admitted that there never was 
cohabitation of any kind between them. In the case of a re^- 
lar maniage m facte ecclesiwy celebrated by a clergyman, it 
may happen that the parties may accidentally be prevented 
from going together, e. gr. -the man or the woman may die 
suddenly before any bedding. Yet the Deponent conceiyei 
that the status of marriage would be complete, agreeably to tke 
maxim consensus non concubitus facit matrimonium^ bat everjr 
thing short of the actual and regular ceremony ought to be 
jccmsidered in a different light. These doctrines of the law of 
Scotland are treated more fully in onr law books. The latest 
author, who of course takes notice of all the modern decisions 
upon the subject^ is Mr. Hutchison. See his bode on Jas* 
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o£ Peace Jurisdiction, second edition, Book iii. chap. 8. 
cases of M^nnes against More, and Taylor against Kello, 
the judgments upon them in the House of Lords ; like- 
the case of M^Culloch, 10th Feb. 1739, with the rever- 
II the House of Lords, may be particularly attended to^ 
seems to have been thought in these cases that the Court 
w had gone rather too far in sustaining equivocal evi* 
e of marriage. In the present case (Dalrymple against 
ymple) habit and repute or any known cohabitation as 
and and wife are out of the question, so far as appears 
e Deponent from any of the materials laid before him, 
therefore the first of the above grounds for declaring 
iage does not apply. The second is in part made out 
ritten evidence, for the writing No. 1 , which, if acknow* 
3d or proved to be holograph, contains a clear promise 
emriage, or rather mutual promises ; but the subsequent 
immation is disputed, which therefore must depend upon 
f, and if proved it will then be for the judge to consider 
her this ground for declaring a marriage is or is not of- 
ally opposed by other circumstances requiring to be at- 
^ to, such as those to be afterwards mentioned. The 
. is also so far proved scripto by the Writing, No. 2, 
h contains a very explicit mutual declaration of marriage 
^msentiy and by various letters under the hand of the 
', John William Henry Dalrymple, (No. S, &c.) all of 
li it is alleged are holograph, and if they are either ' 
^ or admitted to be so they of course by our law are to 
Id as authentic ; and it is immaterial that they are not 
d by witnesses, for holograph writings do not require 
ttses, except to prove their dates, and nothing here seemi 
n upon the precise dates, as^the first ten or twelve of 
appear from their contents to have been written before 
larty, John William Henry Dalrymple left Scotland, 
the others soon after, and evidently before any middle 
diment existed by marrying another. But before any 
osive inference can be drawn from these written acknow« 
lents of marriage however direct, it is necessary that all 
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the circumstances attending them should be carefully 
examined. The Deponent does not consider it a good objec- 
tion on the part of Mr. Dalryraple that he was an English of- 
ficer, having no permanent domicile in Scotland but only there 
transiently with his regiment. Were this a question concern- 
ing his intestate personal succession the Deponent would con- 
sider England and not Scotland to be at present and to have 
been at that time the country of his domicile, the laws of 
which would of course be alone considered as regulating the 
question of succession, but the present seems to the Deponent 
to be a case of a different nature. 

Mr. Dalrymple while in Scotland was capable of contract- 
ing debt there, and of being sued for it if found within the 
jurisdiction ; he was also capable of contracting marriage 
there especially with a Scots lady, the marriage being entered 
into according to any form recognized by the law of that 
country to be good, for which reason all the Gretna-Green 
marriages are held to be good, though uniformly irregular; 
and although by the marriage act they could not have been 
so made in England. But in examining the circumstances of 
the present case the youth and inexperience of the party, 
John William Henry Dalrymple, and his being a stranger 
to the customs of the country may perhaps enter into the con* 
sideration of the judge along with other circumstances, 
though it must also be kept in view that he was of sufficient 
* age to marry. Another circumstance which may be thought 
somewhat unfavourable to the lady is that she seems to have 
agreed by the Writing, No. 10, to an indefinite obligation of 
secresy, and to have accepted of a siiAilar engagement on the 
part of the gentleman, implying a new reference to future 
time, not altogether consistent with the idea of present mar- 
riage. The mutual consent in the Writing, No. 2, being of 
an unqualified nature, ought not to have been thrown loose 
by the suspensive and qualified obligation in No. 10. This 
at least is a circumstance deserving to be considered. It is 
said that one of the writings of No. 10 was not properly 
tested^ and they both appear Uf be of tfa^ $ame hand-writing ; 
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but these alleged informalities seem to be of little consequence^ 
as the writing whether holograph of the Promoter^ Johanna 
Dalrymple/ or only signed by her, was taken into her pos- 
session^ and produced by her as evidence, and it is neither 
the better nor the worse for being also signed by her sister. 
Further, the long silence of the lady as well as the gentleman 
after the correspondence ceased, by which both the one and 
the other might be put off their guard and third parties might 
be deceived, are circumstances which in such a case cannot 
be laid out of view. It is not said there was any child iuthe 
case or any personal intercourse subsequent to the gentleman's 
leaving Scotland in summer 1804, the whole written evidence 
of their prior connection seems to have been in the hands of 
one of the parties, and consequently in her power, and no 
step was taken to interpel marriage with another. These are 
circumstances which call for explanation. The case of Mag- 
dalen Cochrane against Campbell in 1747, which is to be 
found in Falconer's Collection, and is likewise detailed in 
Mr. Hutchinson's book. Vol. 4, App. iii. p. 26, seems proper 
to be attended to. It is also noticed in the Dictionary of De- 
cisions, Vol. 4, Voce personal Objections, p. 79. These 
hints the Deponent merely throws out as connected with the 
question of law, upon which alone he presumes his evidence 
is required. They are submitted with the greatest deference 
to the very able and respectable judge who is to try the 
cause. He abstains from drawing any' ultimate conclusion 
for two reasons ; first, because the whole merits of the case 
are not before him ; secondly, because it would be piesump- 
tuous in him to do so when he is called merely as a witness. 

ILAY CAMPBELL. 

In presence of Harhy Davidson, 
Not. Pub. and Actuary assumed. 
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The same Wituess examined on the Interrogatarie» 
given on behalf of the said Johanna Dalrympk, 
the other Party in this Cause. 

], 2, 3, 4, 5. To the first, second, third, fourth and 
fifth Interrogatories this Respondent answereth and saith, 
That in his deposition already given as aforesaid, he has 
sufficiently answered them. 

6. To the sixth of these Interrogatories he deposes and 
says. That an obligation to marry having relation to future 
time may be resiled from rebus integris ; but the question of 
damages for breach ot engagement remains entire. 

7, 8. To the seventh and eighth Interrogatories he de- 
poses and says, That both Lord Stair's and Mr. ErskineV 
Institutes are books of authority on the law of Scotland. 

9, 10. To the ninth and tenth Interrogatories he deposes 
and says, That the decisions will speak for themselves. 

11. To the eleventh Interrogatory he deposes and says. 
That it is already answered in his deposition in chief, as 
aforesaid. 

13. To the twelfth Interrogatory he deposes and says, 
That he understands the case of M 'Adam to be still in de- 
pendence before the House of Lords. He avoided saying any 
thing about it in his deposition as aforesaid, but since the 
question is asked, he is bound to answer that the judgment of 
the Court of Session was such as the Interrogatory describes 
it to have been, but that he the Respondent, and some othen 
of the judges, disapprovedof the judgment or decision, and 
he and they thought the case very similar to that of Fullartoo 
where a posthumous marriage was found to be bad. 

13, 14. To the thirteenth and fourteenth Interrogatories 
he deposes and says. They are already answered in his depo- 
sition in chief as aforesaid. 

15. To the fifteenth Interrogatory he deposes and says. 
That he is humbly of opinion that as marriage ought to be 



CCXXIU 

public a sister ought not to be admitted as a good witness on 
the pretence of penuria testium. 

16, 17. To the sixteenth and seventeenth Interrogatories he 
deposes and says, That he has already suggested that the 
case of Magdalen Cochrane against Campbell ought to be 
looked into, where there appears to have been a written ac« 
knowledgment of marriage, but where the Pursuer who had 
allowed a marriage to take place with another lady, was ulti« 
mately unsuccessful. If the decision in the case of Grinton 
and Graite can be at all justified it is upon the ground that the 
second marriage was also irregular. The Respondent has 
already said that in judging of irregular marriages every cir« 
cumstance attending the case must be taken into view. 



ILAV CAMPBELL. 



23d Oct. 1810. 



Repeated and acknowledged at Glas-* 
gow, before me the undersigned, 
W. Ferguson, one of the Baillies 
of Glasgow. 

In the presence of Harry Davidson, 
Not. Pub. and Actuary assumed. 
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On the Allegation and Exhibits given on behalf 

of Mrs. Dalrymple. 



2Sd February, 1811. 
SAMUEL HAWKINS, of Findon, in the County of 
Sussex, Esq. but at present residing in Parliament 
Street, Westminster, in the County of Middlesex, 
aged upwards of fifty years, a Witness produced 
and sworn. 

1. TO the first article of the said Allegation the Deponent 
saith, That in the latter end of the year 1805, or beginning 
of the year 1806, he became very intimately acquainted with 
the Honourable General William Dalrymple (now deceased) 
the father of John William Henry Dalrymple, Esq. one of 
the Parties in this Cause, and in the course of the frequent 
conversations, the said General Dalrymple, and the Depo- 
nent had together, he the Deponent learnt that the said 
John William Henry Dalrymple, the son of the said 
General Dalrymple, was at that time an oflicer in his Ma- 
jesty's 35th regiment of foot, and was at Malf^ *, and he saith 
that the said John William Henry Dalrymple, Party in this 
Cause, having attained the age of twenty-one years, and 
become entitled to receive a considerable sum of moneys 
under the marriage settlement, or will of his late mother, left 
his regiment and returned to England unknown to his father, 
the said General Dalrymple, in the month of August, 1806^ 
in order to get possession of such sum of money, which he the 
said John William Henry Dalrymple, had so become en- 
titled to receive, as also to settle his afiairs ; and some of the 
most intimate friends of the said General Dalrymple, who 
knew of the said John William Henry Dalrymple's return 
to England, apprehending from the bodily infirmity which 
the said General Dalrymple laboured under, and from the 
natural violence of his temper, and his high sense of honour, 
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that if he knew of his said son having left his regiment and 
come to England, it would not only have a bad eiflfect on hini 
the said General Dairy raple, but might also cause him to dis* 
inherit his said son, did to avoid such apprehended ill conse- 
quences prevail on the said John William Henry Dalrymple^ 
Party in this Cause, to conceal his so being in England from 
his said father, and on account of the known confidence which 
the said General Dairy mple had in the Deponent, an introduc- 
tion of the said John William Henry Dalrymple^ and the 
Deponent to each other was brought about by the said friends 
of the said General and his said son, for the purpose of getting 
the Deponent to arrange the said business between them tl^ 
«aid General Dalrymple and his said son, without its being 
known to the said General Dalrymple that his said son was 
in England, and by means of such introduction, he the 
Deponent first came to know the person of the said John 
William Henry Dalrymple, Party in this Cause, and in 
consequence; thereof, and to prevent the aforesaid appre« 
beaded mischiefs botii to the said General Dalrymple and 
his said son, the Deponent undertook and accomplished the 
^arrangement of such aforesaid business, without the said 
General knowing, or even suspecting that his said son yrna 
in England. That the Deponent afterwards, whilst the said 
John- William Henry Dalrymple so remained in England^ 
unknown to his said father, became the confidential friend* 
and agent of the said John William Henry Dalrymple, Part^ 
in this Cause, who in various conversations conununicated 
to the Deponent many circumstances respecting a connectioa 
Jie stated he had had with a Miss Johanna Gordon at Edin* 
Jbmrgh, (which the Deponent had previously heard the ;said 
<ireneral Dalrjrmple speak of, and which connection be sup^ 
poseid he had completely got rid of) and the said John Wil- 
liam Henry Dalrymple at the same time expressed hiis fears 
.that jthe said Johanna Gordon would be writing to and 
troubling his father, the said General Dalrymple upon that 
^iibject, as well as tomienting him the said Jolm William 
Jlenry Dalrymple withletters, to avoid which, he begged the 
.Pep<ment not tp foiwaid any of her letten tp himi the 






John William Henry Dalrymple (who was then -about to 
go to the continent of Europe,) and in order to enable the, 
Deponent to know her hand- writing, and to distinguish her 
letters from any others, he the said John William Henry 
Dalrymple then cut off the superscription from one of 
her letters to him, which he then gave to the Deponent 
for that purpose, and at the same time swore that if the 
Deponent did forward any letters of her the said Johanna 
Gordon to him the said John William Henry Dalrymple, 
he never would read any of then;i, and he also desired and 
intreated the Depon^t to prevent any of the said Johanna 
Gordon's letters from falling into the hands of the said 
General Dalrymple, ^nd afterwards, to wit on or about the 
montl^ of September in the said year 1806, he the said John 
William Henry Dalrymple left England,' and went to the 
continent of Europe. That the Deponent from the oppor-* 
tunity which was a^orded him by his being almost constantly 
with the s^id General Dalrymple did find means to prevent 
several of the said Johanna Gordon's letters addressed to the 
said General Dalrymple, from being received by him, but 
having found considerable risk and difficulty therein, and 
in order to put a stop to the said Johanna Gordon writing 
any more letters to the said General Dalrymple, he the 
Deponent did himself write and address a letter to her the 
said Johanna Gordon at Edinburgh, wherein he stated thai 
the letters which she had as aforesaid sent to the said General 
Dalrymple, had fallen into his the Deponent's hands, to peruse 
or to answer as the said General Dalrymple was himself 
precluded from taking any notice of letters from the preca* 
rious state he was in, or to that effect, and urged the pro- 
priety of her desisting from sending any more letters to 
the said General Dalrymple ; and the Deponent having in his 
said letter mentioned that he was in the confidence of and 
in correspondence with the said John William Henry Dal- 
rymple, she the said Johanna Gordon, npw called Dalrym- 
ple, soon afterwards commenced a correspondence with the 
Deponent respecting the said John William Henry Dalrym* 
pie, Party in this Cause, and also sent many letters addressed 
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to the said John William Henry Dalrymple, to liim the 
Deponent to get forwarded to the said John William Henry 
Dalrymple, but the said John William Henry Dalrymple 
having as predeposed, particularly desired the Deponent 
not to forward any such letters to him, he the Deponent kept 
many of such letters back, and did not send them to their 
address, but whether he kept all such letters back, or 
whether he forwarded any of them to the said John William 
Henry Dalrjnmple, to whom they were addressed, he the 
Deponent cannot depose with any certainty, but thinks that 
he did send one or two of the said Johanna Gordon's letters 
to the said John William Henry Dalrymple, in conse* 
quence of her continued importunities for that purpose, but 
the Deponent can by no means say that the same were re- 
ceived by the said John William Henry Dalrymple, if he 
the Deponent did actually forward any of such letters. And 
the Deponent further saith, that it was sometime in the latter 
end of the year 1806, or beginning of the year 1807, thai 
tjie correspondence between the said Johanna Gordon, now 
called Dalrymple (who is one of the Parties in this Cause,) 
and himself first coiiunenced ; and that after the death of the 
said General Dalrymple, which, to the best of the De- 
ponent's recollection, happened sometime in or about the 
spring pf the year 1807, she the said Johanna Dalrymple^ 
formerly Gordon, Party in this Cause, in her said correspond- 
dence with the Deponent, expressly asserted and declared 
to him her marriage with the said John William Henry Da^ 
rymple, and the Deponent being desirous ofknowing and of be- 
ing furnished with the particulars therepf, wrote to the said Jo- 
Jianna Dalrymple, under the address pf Miss Gordon, for such 
particulars, who thereupon communicated the particulars of 
her marriage with the said John William Henry Dalrymple^ 
and furnished him the Deponent with a copy of the original 
Paper- Writings or Exhibits marked No. 1, and 2, anne^e^ 
%q the Libel, given in and admitted in this Caus^, tl)e said 
Exhibit marked No. 1, being the original written promise c^ 
inarriage, purporting to have been signed and exchanged b^ 
»nd between the ^id John Willisun Henry Dalrymple, audi 
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Johanna Dalrymplc, then Gordon, Parties in this Cause, and 
the said Exhibit marked No. 2, being the original marriage 
contract or instrument in writing, also purporting to have been 
signed by them the said Johii William Henry Dalrymple and 
Johanna Dalrymple,thcn Johanna Gordon,spinster,on the 28th 
day of May, 1804, which to the best of the Deponent's recollec- 
tion, she called her lines of marriage, and the Deponent 
afterwards wrote in very strong language to him the said 
John William Henry Dalrymple oh the subject of such his 
marriage, and also respecting some bills left unpaid by him 
and which she the said Johanna Dalrymplc formerly Gordon, 
had been called upon to discharge, and had Sesired the 
Deponent to mention in his letter to the said John William 
Henry Dalrymple ; and the Deponent hath no doubt that the* 
said John William Henry Dalrymple received isuch the 
Deponent's letters, because the said John William Henry 
Dalryniple replied thereto from Berlin to Vienna, in the 
said year 1807, and caused the said bills to be paid through 
the medium of Messrs. Coutts and Co. bankers, Londonf 
Ahd he fiirther saith, that in the latter end of May, in the 
year 1808, the said John William Henry Dalrymple returned 
again to JEngland, and in a day or two after his arrival ill 
London he went (as he informed the Deponent,) to Bright* 
helmstone in hopes of finding the Deponent there, but having 
teen disappointed therein, he came to the Deponent's house 
at Pindon, near IShoreham, where having met the Deponent, 
they conversed together upon the said John William Henry 
Dalrymple's afiairs, and particularly upon his the said John 
William Henry Dalrymplc's marriage with the said Johanna 
Dalrymple, formerly Gordon, Party in this Cause, arid on 
that occasion the Deponent shewed the said John William 
Jlenry Dalrymple theproofs of such marriage, which she the 
'said Johanna Dalrymple, had as aforesaid, furnished to hmi 
the Deponent, and the Deponent fearing ft-om the maimer and 
Vjonduct of the said John William Henry Daltymple, that 
lie Jiad it in contemplation to marry Miss Manners, the sister 
bf the Dutchess of St. Albans, notwithstanding his aforesai4 
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marriage with the said Johanna Dalryraple, formerlj^ Gordo% 
cautioned hin^ against taking such a step, ai\d in the ^I'onge^l 
language in which the Deponent waa able to express himself^ 
described the mischiefs which he the said John William 
Henry Dalrymple would thereby bring upon hiinself and the 
said Miss Manners, and the difficulties in which theic 
respective fa^iilies might be placed from the said John 
William Henry Dalrymple having been pjevjiou^ly married 
to the said Johanna Dalrymple, formerly Gordon; a^d the 
Deponent imagined that he had deterred the said i/ojtm ' 
William Henry Dalrymple from marrying the paid Mi3^ 
Manners,^ though tjie Deponent saith, tW at the^tinie svfo!f§« 
said, he the said John William Henry .Dalrymple, tools 
almost by force fi:om the. Deponei^t some of the said Johann$i 
Dalrymple 's letters, , addressed to him the Deponent, and 
particularly those annexed to the Allegation given in this 
Cause, on behalf pf the said John William Henry Dalrymple, 
under pretenpe of shewing them to Lord Stair, att4 seeiiie^ 
by his manner ^nd expressions to consider that he \k^ 
thereby possessed himself of the means of shewing tliat the 
said Johanna Dfilrymple ^Krap not his wjfe, Apd.^he. Depo- 
nent further saith, ^'hat he does not think it possible tfiat at 
the time the said Johanna Dalrymple wrpte and seqt tp Ikvp^ 
the Deponent the letter marked (A) aimexed to the aforessdd 
Allegation of him.the said John William Hepry Dalrymple, 
she could have beqn credibly informed or could have^knpj^i^ 
that the said John William Henry Dalrymple was abput tp 
solemnize a marriage in England with another lady> b^( 
believes that she wrote the sgjme from having merely heard 
some vague reports as is therein-mentioned, and the Depo- 
nent in answer .thereto informed her by let^r, WJlitten by 
himself, and dated 11th December, 1807, that the then moM 
extraordinary «ituati<Mi of this couiitry with all parts jrf tke 
continent had eflFectually indeed cut oflF every sort of inter- 
course, that he was wholly at a. loss in what way toforwai^ 
a letter to 4hc said John William Henry Dalrymple, And 
that he mnstbe jso much so. himself ; that he the Depoojsnt 



ccxxx 

had no expectation then of hearing from him until matters 
took a more favourable turn, and that in Mr. Dalrymple*s 
different letters, particularly the last of them (which letter 
l¥as dated from Vienna) the Deponent was given to under- 
stand by him the said John William Henry Dalrymple, that 
in place of two years the first time limited for his stay, he 
should not think of quitting the continent at all, being heartily 
disgusted with England and its society. And be lastly 
saith, That having in the course of a few days after the said 
John William Henry Dalrymple had as aforesaid called 
upon the Deponent, at his said house at Findon, in the latter 
end of the month of May, 1808, received letters from two 
very particular friends of the kte General Dalrymple, viz. 
from Mark Davis, Esquire, and Dr. Mosely, informing the 
Deponent that on the very day after the said John William 
Henry Dalrymple's return to London from Findon, at the 
time aforesaid, he the said John William Henry Dalrympfe 
was on that day married to Miss Manners; the Deponent 
thereupon, to wit on the 7th day of June, 1808, wrote and 
sent a letter from Findon, bearing that date, to the aforesaid 
Jcdianna Dalrymple, Party in this Cause, under the address 
of Miss Gordon, mentioning his great surprize a few daj$ 
preceding, by the arrival of the aforesaid John William 
Henry Dalrymple at his the Deponent's said house at Findon, 
and also mentioning that his surprize had been very much 
exceeded indeed by his having received the aforesaid letters 
from the before-mentioned friends of the late General Dal« 
rymple, informing him the Deponent of the said John Wil- 
liam Henry Dalrymple having married Miss Manners on the 
very day after his return from Findon to London^ and the 
Deponent verily believes, that she the said Johanna Dalrjrmple 
did not know of the arrival of the said John William Heniy 
Dalrymple in England, until she received the Deponent's 
said letter of the 7th of June^ 1808 ; and further to the 
said article be cannot depose. 

S. To the second article of the said Allegation and to the 
Paper-Writings or Exhibits, marked No. 16, No, 18, No. 19, 



ccxxxi 

and No. 90, to the said Allegation annexed and in the said 
second ' article pleaded and referred to, the said Exhibits 
No. 16, purporting to be an original letter written by the 
said John William Henry Dalrymple to the said Johanna 
Dalrymple, under the address of " Miss Gordon,^' bearing 
date Portsmouth, 19th July, 1803 ; the said Exhibits No. 
18, and No. 19, being two original letters written and sent by 
the Deponent by the General Post to the said Johanna Dal« 
rymple, under the same address during the time the said 
John William Henry Dalrymple was abroad as pre-deposed; 
and the said Exhibit marked No. !30, being a like original 
letter written and sent by the Deponent by the General Post 
to her the said Johanna Dalrymple, under the same addrei^s, 
after the return of the said John William Henry Dalrymple 
and the pretended marriage aforesaid ; the said several Exhi- 
bits having been now produced and shewn to the Deponent, 
and he having carefully viewed and perused the same^ he 
l^ith, That he is well acquainted with the manner and cha- 
r^ter of hand- writing and subscription of him the said John 
William Henry Dalrymple, from having frequently seen 
him write and subscribe his name, and from having often 
received letters from him and seen his writing, and the De- 
ponent hath not a doubt but verily believes that the whole 
bodies, series and contents c^ the said Exhibit No. 16, the 
date and subscription thereto and the address thereon, were 
and are of the proper hand-writing and subscription of the 
said John William Henry Dalrymple, Party in this Cause ; 
and he also saith. That the whole body, series and contents 
of the said Exhibits No. 18, No. 19, and No. 20, and the 
date and subscriptions thereto and the addresses of the Ex- 
hibits No. 18, and No. SO, were and are all of his the 
Deponen^t's own proper hand-writing and subscription, and 
are the original letters written and sent by him as aforesaic^ 
And he lastly saith, that /^ Miss Gordon" and ^^ Miss J. 
Gordon" to whom the saidvletters were written, addressed 
and sent by the said John WilHam Henry Dalrymple, Part/ 
in this Cause^ and by him the Deponent, and Johanna Dsil- 
rymple, wife of the said John William Henry Palrymplei also 
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i^arty in this Cause, was and is one tod the same person and 
not divers ; and futther he cannot depose. 



SAMUEL HAWKINS. 



8d March, 181L 



Repeated and acknowledged before 
Dr. Daubemy, Surrogate. 

Pres. MAftiL Mohlsy, 
Notary Public. 



On the Allegation and Exhibits given on 

behalf of Mrs. DALRYMPLfii 



S5th February, I8I1. 
SIR RtJPERT GEORGE, of Patk Phu*; St. James 
Street, in the county of Middlesex, Baronet, aged 
sixty years, a Witness produced and sworn. 

] . TO^ the first article of the said Allegation the iDeponeut 
saith. That he is Chairman or First Commissioner of die 
^oard of Transports, &c. and hatb so been from Micfaaehnas 
in the year 1795, to the present time, and he saith that he 
Imew and was i^eell acquainted with General William Dal- 
lymple the fatlier of John William Henry Daliymple, Esq. 
Party in this Cause, for many years, and icame to know him 
the said JohnWiUiam Henrypaliymple, Party in thmOanse, 
by seeing bim at his said fitiber's table; and the Depobert 
trell remembers that the saidi John William Henry 2>al« 
irynil^le, go% oat to Malta to joia his Majesfy^ailiirtyufiHi 
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Regiment of Foot^ on being appoifited an Officer in that 
Regiment, which to the best of the Deponettt's recollection 
happened some time inorabouttheyearlSOS^on which occasioa 
the said General Dalrymple applied to the Deponent to get 
him the said John William Henry Dalryraple a passage 
out to Malta, who in consequence thereof came to the Depo- 
nent at the Transport Office previous to quitting England 
for the purpose aforesaid, but no request was nsade to the 
Deponent by the said John William Henry I^alrymple 
to forward any letters to him at Malta ; bnt the Deponent 
saith, that after the said John William Henry Dalrymple 
had quitted England, to go to Malta^ he tlie Deponent 
(though he cannot recollect the time) did receive some letters 
a;t the Transport Office, under cover from Eduiburgh, which 
letters were addressed to him the said John William Henry 
Dalrymple, Party in this Cause, at Malta, and the same 
purported by the letter or cover in which they came to the 
Deponent, to have been written by a person subscribing hinif- 
self Nicholas Webb, and the Deponent as desired accord- 
ingly forwarded the said letters to Malta, for delivery to him 
the said John William Henry Dalrymple, but whether they 
were or were not received by him, he the Deponent cannot 
depose. And the Deponent further saith. That he has for 
many years been in the habit of receiving letters from many 
persons to get forwarded to their friends alH'oad4 nnd it has 
been his custom not to acknowledge the receipt of such letters 
unless particularly requested so to do ; but having in or 
about the beginning of the month of July, in the year 1806, 
received a letter from the aforesaid person subscribing the 
name of Nicholas Webb, enquiring whether the letters 
which had been as aforesaid inclosed to him the Deponent, 
to be forwarded to the said John William Henry Dalrymple, 
had been so forwarded, and also enquiring whether he the 
Deponent knew whether the said John William Henry Dal* 
rytnple had then arrived in England or not, and requesting 
the Deponent, to address his answer to Nicholas Webb, at 
the Post Office, tiU called for, Edinburgh, he the Deponent 
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did accordingly, on the 4th day of the said month of July^ 
I8O69 write and send a reply to the said letter , and did 
address the same as follows, "Nicholas Webb, Esq. Post 
** Office, till called for, Edinburgh ;" and farther to the said 
article he cannot depose. 

2. To the second article of the said Allegation and to 
the Paper- Writing or Exhibit, marked No. 17, thereto 
annexed, and in the said article particularly pleaded and 
referred to, and now produced and shewn to the Deponent, 
he saith. That the said Paper-Writing or Exhibit is the 
very identical original letter which he so as aforesaid 
wrote and sent in reply to, and to the address of Nicholas 
Webb, Esq, at the Post Office, till called for, Edinburgh, 
as is by him the Deponent herein-before deposed, the whole 
body, series and contents of the same, and also the date 
and subscription thereto, and the superscription thereon being 
as the Deponent saith they are all of his the Deponent's 
own proper band-writing and subscription, whereby he is 
enabled to identify the same ; and further he cannot depose. 

RUPERT GEORGE. 

Same day. 

The said Sir Rupert George, Bart, 
repeated and acknowledged this 
his Deposition before 
Dr. Stephen Lushington, Surrogate* 

Pres. Mark Morl£T| 
Not. Pub. 
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On the Allegation and Exhibits given on behalf 

of Mrs. Dalrymple. 



15th March, 1811. 
JAMES ROY, Clerk in his Majesty's Excise Office ia 
the City of Edinburgh, aged about thirty-three years, a 
witness prod^ced and sworn, deposes and says. That he was 
clerk to Charles Gordon, IJ^q. of Cluny, the father of Mrs. 
Johanna Dalrymple, the party promoter of this cause, during 
the years 1805, 1806, 1807, and for several years before, 
and he left his service about the fourth of June, 1808 ; that 
he kept Mr. Gordon's books, and he was succeeded in that 
department by John Laing, another clerk of Mr, Gordon's; 
That it was part of the Deponent's duty during the years 
above-mentioned to take, charge of the letters to and from 
the Post-Office, and to call for Mt. Gordon's letters and those 
of his family daily at the Post-Office, and the letters so re- 
ceived by him he delivered to those members* of the family 
to whom they were addressed, and he charged the postage in 
the postage book to their rei^pective accounts. That in the 
postage book kept by him, and in the account of postages 
therein charged against the said Mrs. Johanna Dalrymple, 
there is an entry on the 2Sd of July, 1805, in these words': 
^' Paid postage from Portsmouth 1* . Id." and this is the only 
entry in her account of that date. And the witness being 
shewn the letter. No. 16, of the Exhibits, annexed to the 
aforesaid Allegation, he deposes and says, that he observed 
the said letter is addressed to ^^ Miss Gordon, Braid, near 
Edinburgh," and has the Portsmouth mark, with the Edin- 
burgh Post-Office stamp of 93d July, and the postage of 
Is. Id. on the back; and from these circumstances he verily 
believes, and has not the smallest doubt in his own mind that 
the said letter is the one that applies to the aforesaid entry in 
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the postage book, and was truly received by him of Ihe 
above date, and either delivered to the said Johanna Dal" 
rymple,if then in Edinburgh, or forwarded to her if at Braid, 
which postage book the witness has now exhibited and shewn, 
to the Actuary, who finds therein the aforesaid entry of 23d 
July, 1805, in the account entitled ^* Miss Gordon of Cluny," 
and that it is the only entry of that date, and is correctly 
stated by the witness. And the witness further deposes and 
says. That he recollects perfectly well having been desired By 
the said Johanna Dalrymple several times in the coarse of 
the year 1806, to call for letters at the Post-Ofiice, Edin- 
burgh, to the address of " Nicholas Webb, Esq." who the 
Deponent thought at the time m^ht be some friend of the 
family, or some person who had come to Scotland on a fisit; 
That he did accordingly make enquiries at .the Post-Office, 
and did there receive a letter having the above acldress wluch 
be immediately forwarded to the aaid Johanna Dalrympl^ 
according to the orders he had received from her, and he 
f ememb^rs she was at that time living at her father's couutr/ 
seat at Braid House near Edinburgh ; that he remembers the 
seal of the said letter had the words '^ Transport-*Office" on 
it^ ami being shewn the letter. No. 17, of the Exhibits ,an« 
nexed ta the aforesaid Allegation, dated the fourth of July, 
J806, addressed " Nicholas Webb, Esq. Post-Office, till 
called for, Edinburgh, R. G." He deposes and says, that 
by the address and seal of the said letter he knows it to be the 
same that he received at the Post-Office, and forwarded to 
t;he said Johanna Dalrymple,' as above deposed to; and 
further deposes, that the said Mrs. Johanna Dalrymple having 
gone to the north country about the month of October, 1806, 
the Deponent received a note or card from her dated at Kio- 
steary Lodge in Nairnshire, the Slst of thatmonth, which he 
produces and is hereunto annexed, and in which she writes 
4o the Deponent thus, '^ Miss Gordon hopes he will be veiy 
^^ attentive in forwarding every note or letter that is left for 
^^ her, as itwill be the means of saving her much- trouble,'* 
and again, ^^ Mr. Roy will call in a few days at the Poit-Of* 
^<< fice Edinburgh, and enquire if there is a ktter for Niches 
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^^ las Webb, Esq. and forward it instantly to Miss Gordon;**^ 
That this note or 6ard was received by the Deponent in tho^ 
said month of Oct. 1806, and is marked in his hand-writing 
onthe back, in these words — ^^Kinsteary, 21st October 1806. 
Miss Gordon aboiit Mr. Mathison's demand, Post-Office, &c.'* 
and the same is also marked in the Deponent's hand- writing, 
on the back thus, " answered 1st November,. P. Copie,' 
And the Deponent now produces copy of his answer to the 
aforesaid note or card, dated 1st November, 1806, in which 
he mentions that there was no letter at the Post-OflSce, accord- 
ing to the address he was desired to call for, but if one came 
the Deponent Would forward it immediately; which copy 
answer is hereunto annexed, and the principal was wrote and 
forwarded to the said Johanna Dalrymple on the said 1st 
of November, 1806 ; And further deposes, that he recollects 
perfectly that in the course of the years 1805, 1806, 1807, 
the Deponent received and carried to the Post-Office several 
packets and letters from the said Mrs. Johanna Dalrymple, 
addressed to Sit Rupert George of the Transport Office, Lon- 
don, and several letters or packets addressed to Samuel Haw- 
kins, Esq. sometimes at Chelsea College, London, and some« 
times at Brighthelmstone or Brightbn, all which letters so re- 
ceived by him were regularly put into the Post-Office; That 
these letters and packets were all addressed on theback in the 
hand-writing of the said Mrs.- Johanna- Dalrymple, with 
which hand-writing the Deponent was well acquainted, 
having frequently seen her write ; That he also forwarded 
• by post several letters received by him from the said Johanna 
Dalrymple, addressed to the Defendant John William Henry 
Dalrymple, Esq. during the years 1804, and 1805, and that 
he also received by post various letters which the Deponent 
understood and believed to be from him during these years, 
addressed to Miss Gordon, and which the Deponent delivered 
or forwarded to her accordingly, and charged the postage 
to her account, and further deposes that from the following 
entry in his postage book, now exhibited to and compared 
by the Actuary in these terms, " 1807, October SOth. Post 
^< Brighton, Is. IJ." taken from the account of ^< Miss Gor- 
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^ don of Cluny/' he is satisfied, and believes in his conscience, 
that the Letter, No. 18, of the Exhibits, annexed to the afore- 
said Allegation, dated 36th Oct. 1807, and addressed to Miss 
Gordon, was received by him the Deponent, on the said SOth 
of October at the Post-Office, and was forwarded by him to 
the said Mrs. Johanna Dalrymple ; That he observes that 
the said letter was originally addressed thus^ ^' Miss J. Gor- 
" don. Braid House, Edinburgh;" but she being at that 
time residing with her sister at Ballencrief, the Deponent 
deleted the words ^' Braid House, Edinburgh," and substi- 
tuted in their place the following words, .'^ Sir J. Johnston's, 
^' Bart. Ballencrief, Haddington," which last mentioned 
words are of his hand^^writing. That from an inspection of 
the bac]£ of the said letter, he is now satisfied he was in a mis- 
take in t^e entry in his postage book, in stating the letter to 
be from ^^ Brighton," instead of ^' Ryegate," which he now 
observes on the back of the letter^ and the reason he assigns 
for the mistake is that the address of the said letter appeared 
to be in the same hand-writing with other letters which he 
had before received for the said Mrs. Johanna Dalrymple, 
with the Brighton post*mark on them ; But he is perfectlj 
satisfied that the said entry applies to the said letter, and the 
said letter after having altered the address as aforesaid, he 
forwarded by post to the said Mrs. Johannia Dalrymple, as 
before stated ; And further or otherwise the Deponejnt cannot 
depose to the articles of the aforesaid Allegation. 

JAMES ROY. 

16th March, 1811. 

Repeated and acknowledged at Edin-» 
burgh before me the undersigned 
Wm. C alder, Provost, 

In the presence of Harry DavidsoNji 
Not, Pub. and Actuary assume4^ 
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Kinstearj Lodge, Oct. SI. 

MISS GORDON 

HAS never received one line from Mr. Laing on the 
subject of Mr. Mathison's business, which she is much dis- 
pleased at. It -will be very obliging to tell those people 
whefe she is, and beg of them to write to herself. Miss G. 
has never heard a word from the Lord Advocate or she would 
have informed Mr. Roy. She has not the least acquaintance 
of Lords Carysfort or Buckinghamshire, but will mention it 
tp her brother John, who is to be here in a day or two. But 
Mr. Roy can mention this to himself by letter. Miss Gordon 
hopes he will be very attentive in forwarding every note or 
letter that is left for her, as it will be the means of saving her 
much trouble. Mr. Laing certainly had not told Mathison 
that Miss G. was not in Edinburgh, as he is a very civil man, 
and would not have been so impatient unless he had been 
provoked. Mr. Roy will call in a few days at the Post-Office, 
Edinburgh, and enquire if there is a letter for Nicholas Webb, 
flsq. and forward it instantly to Miss Gordon. 



Edinburgh, 1 November, 1806. 

MABAM, 

I HAD the honour of your letter the 21st, a few days 
ago. Miss Mary sent it in from Mortonhall, where she has 
been for eight days past* 

I waited upon Mr. Mathison who has agreed to wait till 
December ; but he desired me to forward to you the enclosed 
account, and say they stood very much in need of money. 
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and if you could pay him sooner lie hoped jon would do it. 
I wish you would write him a few lines yourself. Mr. Laing 
told me he had wrote you about his demand some 'time ago, 
but surely his letter must have miscarried as you never received 
it. I shall not fail to forward any cards or letters given in 
here for you. There is no letter at the post-office accordbg 
to the address you desired me to call for, but if one comes I 
shall forward it immediately. I am afraid the Lord Advocate 
lias forgot to make the application about the post-office, 
otherwise he would have wrote you. I have beea advised 
to put him in mind of me by a few lines, to learn if he has 
applied. I doubt the place 1 should have got is filled up, 
tmi there is another vacancy soon eii^pected^ aad if J find he 
fcas not applied 1 shall then write to Mr. Joho^ if lie will 
apply to Lord Qarysfort, and if he could again trouble his 
Lordship I might still be successful in getting the first 
Taeancy. I remain respectfully. Madam, your very obedient 
liamble servant. 



=^^ 



On the Allegation and Exhibits given an behalf 

of Mrs. Dalrymple. 



JOHN LAING, Clerk to Charles Gordon, Esq. of Cluny, 
residing in the city of Edinburgh, aged twenty-nine years, 
a witness produced and sworn, deposes and says, That he 
BOW is and has been clerk to the said Charles Gordon, Esq. 
father of Mrs. Johanna Dalrymple, the Party Promoter of 
this Cause since the year 1804 ; That he began to keep Mr. 
Gordon's cash transactions from about the beginning of Jane 
1808, in consequence of Mr. James Roy having left Mr. 
Gordon's service at that time ; That from that time it has 
always been part of the Deponent '« duty to call cjvery jday at 
iite post-office for the leftecs addressed to Mr. Gocdoa wu(^l^ 
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family, which he receives and delivers io the persons to 
whom they are addressed, and he charges their particular ac- 
counts with the postages. That the Deponent observes an 
entry in his postage-book of 1808, arid charged s^ainst the 
said Mrs. Johanna Dalryraple, under the name of Miss Gor- 
don, in these words, " 1808, June IS, postage from Wor- 
*^ thing I5. \d?'* which book he now exhibits to the Actuary 
to instruct the correctness of the said entry, and which the 
Actuary accordingly compared and found correct; Tbat the 
said entry corresponds exactly with the date and post mark 
on the back of the letter, No. 20, of the Exhibits annexed io 
the aforesaid Allegation, and there is no other entry in the 
said Mrs. Johanna Dairy mple's account of postages in the 
said book during the month of June 1808, nor was she ever 
in the practice of paying the Deponent at the time for the let- 
ters he received and brought to her from the post-ofl5ce as 
the postages were always stated to her account, and paid gene- 
rally half yearly or thereabouts; That the Deponent does not 
recollect perfectly having received at the post-office, and de- 
livered to the said Mrs. Johanna Dalrymple a letter corre- 
sponding to the said entry in the postage-book of date the 
said 13th June, 1808, as already deposed to, but he has not 
the smallest doubt from the circumstances above-mentioned, 
that the said letter, No. 20^ of the Exhibits now shewn to 
him, is the same with that which he must have received and 
delivered, though he did not pay any particular attention to 
the appearance of the letter at the time, except to mark the 
postage and post-town from whence it came in hi3 postage* 
book, as aforesaid. And further or otherwise the De^3onent 
cannot depose to the articles of the aforesaid Allegation. 

JOHN LAING. 

16th March, I81L 

Repeated and acknowledged at Edin- 
burgh before me the undersigned' 
Wm. Calder, Provost. 

In presence of Harry Davidson, 
. Not. Pub. and Actuary assumed. 
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Exhibits annexed to and pleaded in the Libel 
given on behalf of Mrs. Dalrymple» 



No. 1. 



(Endorsed) '' A sac?reed promise." 

I DO hereby promise to marry yon as soon as 
it is in my power, and never marry another. 

J. DALRYMPLE. . 

Sc I promise the same. 

J. GORDON. 



No. g. 

I HEREBY declare that Johanna Gordon is 
my lawful wife. 

J, DALRYMPLE 

MaygStb, 1804. 

AND I hereby acknowledge John Dalrymple 
as my lawful husband. 

J. GORDON 
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No. 10. 

I HEREBY declare Johanna Gordon to be my 
lawful trife, and as such I shall acknowledge her the moment 
I have it in my power, 

J. W. DAtRYMPLE, 
July 11th, 1804, Edinbro'. 

I HEREBY promise that nothing but th^ 
greatest necessity (necessity which situation alon^ 

can justify) shall eyer force me to declare this marriage. 

J. GORDON, 
(now) J. DALRYMPLE, 

July 11th, 1804. 

I 

Witness^ Charlotte Gordon. 



/ 
I 



No 11. 
(( Sacreed promises and engagements. 
wj.D," «J Q» 



» 



1% 
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Letters annexed to and pleaded in the Libu. 
given on behalf of Mi's. Dalrymple. 



■M^t 



No. 3. 



MY DEAREST LQTE, 



DuDbar, Friday Evening. 



I AM lyaitlng witli mpotionpe for the letters 
ticim Edinbro*, as I expect a few lines from you, but to pre* 
veiit all unnecessary disappointment I will commence miii^ 
least it sliould not arrive in time to-morr6w. I nta quite 
alone in this honrible place, and till this moment I have been 
mosit H^lan€hoIy at reflecting how few hours have elapsed 
since rwy happiness was perfect^ blest with the society of 
one whom I adore, and for whose happinefis^ I would sacrifice 
my life ; but still Hope, which seldom deserts me, remains mj 
friend, and whispers for my conspl^t^ ^^ Yau are not foih 
gotten." Sorry am I to find that my hopes of a letter are 
vain ; but 1 trust that the omission proceeds more from fa- 
tigue than illness, a» I am certain one or the other must be 
the cause, as I know how scrupulously you observe all 
promises ; and when you reflect on my miserable situation, 
cut off from all the society I liked^ and banished to a wretched 
town without one friend to speak to, you will I am sure in- 
crease rather t^h'dfbtinish those demr ittehHohi you have so 
repeatedly shewn nic : therefore I am selfish enough to desire 
you to write two letters daili/j which must be. put into the post 
by two o^clock, and they will arrive here at eight. If you 
write me one every night and another in the morning it would 
be easier for yourself. Pray forgive my impatience in asking 
such a request, as you know my motive. I will be in Edinbro* 
by 11 a^ night on Monday, so we may arrange every thing 
for the Tuesday ^s expedition. I think it would be better not 
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io send the curricle into town as it is too well known, t * * * 

****♦♦♦#*♦ 

but as you please, you have but to order, I to obey. This 
most Iiorrid place has made me so very melancholy that I 
fear my letter will bear some marks of it, but as I well know 
how anxious you are sometimes for letters, 1 was determined 
to attempt it. I shall only add that I trust all that has ever 
happened within our knowledge may be faithfully remem- 
bered by us, and that you will never change the opinion (yon 
have so repeatedly assured me you have of me) indeed to 
doubt it would be the act of the greatest ingratitude on my 
part. / imht on your ordering every thing you wanty and 
draxmng on me for whatever money you stand in need of as it is 
btetyour rights and in accepting of it you will prove your ac* 
fcnowledgment of it. Let your dear picture be finished aii 
6oon as possible, as I shall be impatient for so beautiful a 
companion, though God knows but a poor apology for the 
reality. ♦* ♦«*♦♦♦* 

Give my love to my dear little sister ^ and the post only allow* 
me time to say how truly how devotedly 

I am, 

Dear Wife^ , 

Tour sincere and faithful 

J.D. 

This Letter has the Edinburgh Post-mark of May S7, ISM. 

I passed Tranent but did not see Johnson. Send me a small 
seal with a proper inscription, as I have only a wafer seal 
which does not do t you may put it in a letter. 

t The passages whidi are omitted relate entirely to other personff, and 
biTc no lieariDg on the present cpiestion. 
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No. 4. 

(Addressed) ^^ Miss Gordon, Saint Andrew's Square^ 

Edinburgh." 

Mf ]>£AR£8t swfiET wtFE^ Tticsday. 

YOU are I dare say happy at Queen*s Ferry, 
while your poor husband is in this most horrible place tired 
to death) thinking only on what he felt last night for the 
heighth of human happiness was his. To be near the woman 
we love is a sensation only to be conceived by those who 
have experienced what it is to be separated. God knows no 
one has ever felt it more severely than I have, as what hours 
has this cursed place lost me, hours which may never afford 
me the pleasure 1 have experienced, as fate appears deter- 
mined to place us at a more remote distance. What am I to 
do when you are at Cluny ? Heaven alone knows ! It will be 
impossible for me to be with you ; As to leaving you, the 
thought is distraction ; think on some plan for me as I shall 
be truly miserable if you do not. Have you forgiven me for 
what I attempted last night? Believe me the thought of your 
cutting me has made me very unhappy. Pray do not, you 
cannot, you shall riot, by the power of heaven I would rather 
see you dead than in another's arms. The idea is misery, ray 
sweetest love, do, do forgive me 5 consider you are my wife^ 
you are the only woman I ever cared for, and believe me my 
Sentiments are not of that changeable disposition they would 
wish you to believe. — I am engaged, to retract is and ever 
shall be impossible. It was very lucky I left Edinbro' at the 
time I did, as I found my name down for a court martial; 
but thank heaven I was in most excellent time. I think I 
shall soon take another voyage — I think of asking Don for 
leave on Saturday, and of being with you at the usual hour; 
but I shall be able more fully to arrange it on Friday. Your 
dear sermon is arrived ; it found me at dinner with * ♦ 

which will I fear^ delay this letter, but I hope most 
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sincerely it will arrive in time for my pretty dear. Send 

me a long account of the expedition, was * * there ? 

Not that I doubt ray love's fidelity, but still I wish to 

know even her most inmost thoughts; such is the dilating 

fondness I have and ever shall have for her, she is riiy only 

life, and as long as breath remains will I protect and preserve 

her. Your letter was not quite so angry as I feared it would 

have been, but you will pardon it although it was my right 

yet I make a dettrminaiion not too often to exert it. What a 

night shall I pass mthout any of those heavenly comforts I 

so sweetly experienced yesterday. Thank God, a time wUl 

soon come when all those vexations will be of no consequence. 

Having proved my legal right to protect you which I have 

most fully established^ and nothing in this earthly world eroer 

can or shall break those ties which it mil be ever my greatest 

happiness to reflect on. The post allows me only to say that 

the dearest love is always in the thoughts of her doatingAt/5« 

band. 

J.D. 

Mrs. Dalrymple. 

Brotherly love to my Sister and R. 
this Letter has the Edinburgh Post-mork of May 30, 1804. 



No. 5. 

(Addressed) " Miss Gordon, 4, Saint Andrew's Square, 

Edinburgh/ 



9> 



MY BEAREST LOVE, Wednesday. 

AS I dine out with the 18th, it will probably 
be late before I return, in which case 1 shall write to you 
this moment. I expect by this night*8 post a very long 
letter from pretty dear, giving me a long history of all that 
kafi happened since my departure. . I am just returned from 
taking a drive, solitary enough, at least; how much' I 
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thought of the difference between the one I took this day 
last week ! then I was as happy as possible : when I shaft 
take another as pleasant I know not, but most sincerely wish 
for it. I intend leaving this on Saturday evening, and 
leaving the curricle at Haddington, with directions for its 
following me the next day, as I intend being present at the 
review on the 4th, where, of course, I shall have the plea- 
siire of meeting with you ; On Saturday, therefore, we meet. 
The hurry I was in last night for your letter being in time, 
prevented my taking notice of one part of your dear little 
bermcm, in which you seem to think my intentions are to 
retract from what I have said so repeatedly to you. Indeed, 
my love, this is not behaving right, and I insist on never, 
finding it in your letter again, as I shall be seriously angry 
with you, and in turn* shall lecture your want of confidence 
as you do ray constancy ; believe me, I have not spaken to 
a woman since I saw you, indeed^ excepting * * * 

I am happy to hear that Lotta does not go till Saturday, as 
it will give us a better opportunitj/ if you are at Braid, 
Give her brother* s love in the kindest manner to his pretty 
little sister; tell her 1 hopp to see my friend become a 
happy iman ere long, although I see many obstacles to that 
ever taking place. This will be a most horrible dull letter, 
but as your pretty epistle has not arrived I am quite at a 
loss for any thing to say, as repeating what sentiments I feel 
and ever shall entertain for you, would not, I fear, amuse 
you, as you entertain so maqy doubts of their ever being 
fulfilled 5 forgive me saying this so often, but I am very ill» 
humoured at being alone so long, so the dearest of creatures 
will pardon me I am sure. I got your's, directed to Had^ 
din^topt J found B. in his bed about eight in the morning, 
and took the letter from him : he was asleep, and I dare say, 
was not sensible of its loss^ **** ^jn \yQ here bj the mail 
of this night, this will quiet your apprehensions of me, as 
I am certain he would not allow me vrere I inclined to be 
fodfish. I hope the seal will soon con^ie ; the ring has never 
quitted my finger, nor ever shalU I ke^ep this letter open 
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till ten, in order to answer your's. Half past nine — ^no 
letter is arrived : Great God ! what is the cause ? Oh ! 
Jackjj believe me, all the torments of hell are nothing com- 
pared with what I now experience, but remember you are 
mine^ and may this be the last word I ever write if I ever re* 
sign you to another. I suppose ******* has made you for* 
get the bundle^ forget your sacred promises, but all heaven 
shall not terapt me to suffer you one moment in his com- 
pany, I am distracted ; I am truly wretched ; I know not 
what I write. How can you use me so ? but on [torn +] you 
shall J you must become my wife^ as I will not trust you a 
moment out of my sight. Oh, my love ! take pity on me, 
think on me ; how doatingly fond I am of you ; how I adore 
you ; Why do, you not write to me ? Have I not punctually 
fulfilled every promise 1 ever made ? Did I ever keep you 
without a letter ? Did you not sacredly promise to write two 
letters daily for me, and have, you fulfilled it ? No, you 
have forgot me ; and I am only sorry I have lived to see 
this day : better liad it been for me if I had died, or any 
thing but this. I could sooner have suffered any pain, any 
torment ; but write to me by return of post, tell me only 
that you love me, then I shall be happy. Oh, my love I 
what can be greater torment than disappointment in such a 
case as this ? I have been mad, miserably so. I know hot 
what I have written, as I am crying so that I can hardly sec 
the paper. I hope you will forgive me, and pardon all I 
have ever offended you in, as I cannot recollect any part of 
my conduct which deserves so harsh a treatment ; think on 
me, pray do, and write me your forgiveness, as I aih truly 
unhappy if you do not. I must at all hazards ccmie to you ; 
better would it be for me to become an outcast of society 
than experience what I now do. Pray write by return of 
post, and say you forgive me, is all I ask, although I am 
ignorant how I offended you. That Hod Almighty may 
bless and preserve my vpife is the prayer of her husband. 

J. D 

t On Sunday, on my soul. 
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No. 6. 

/ 
I 

(Addressed) " Miss Gordon, 4, Saint Andrew's Square, 

Edinburgh." 

MY DEAREST SWEET LOVE, Thursday. 

A THOUSAND times do I tliank you for 
your pardoning mc, as till the post arrived I was most un- 
happy at tliinking my only love and delight was seriously 
angry with me, this would certainly render me eternally 
miserable, as I could bear any thing but her anger and 
disdain. Your disappointment was certainly a most severe 
trial, one which I little deserved, as I wrofe to you on 
Tuesday night, and even shortened what I had to say on 
purpose that it should be in time ; how you did not receive 
it J am at a loss to imagine, but suppose it was owing to 
some mistake in the post, which you know I cannot possibly 
prevent, as I write every night of my life to you, and if 
you do not receive a letter be certain it is not my fault 

# » 4» ♦ «'•» « « Mit «« 

* * I shall pay them a visit to-morrow, as nothing 
but the business of this horrid day would have prevented 
my going, thinking that she would be there, as I wished to 
enquire what was the matter with you, fearing a thousand 
things might have happened, but as it is lucky, I did not 
go, your letter has afforded me real comfort as it proves 
how noble a soul you. possess, believe me, I should conceive 
myself most criminal did I, after what has passed, think of 
being off ; believe me, you need not entertain any apprehen* 
sions on that point, as I am too deeply attached to you for 
any thing to change ; although I do lecture you on your 
doubting my constancy, yet I still am pleased at it, as I 
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consider it as a ptoof of your affection. * * * * ♦ 

1 called on * * * he rallied me about you^ and said 
that if you were at North Berwick it would not be in the 
power of the worst of days to detain me here ; he inquired 
after my little sister^ and said she was a dear little creature ; 
little did he think what a relationship subsisted between us. 
He invited me to dine there to*morrcfw, but if possible 1 
will be off, as I think it will be impossible for me to be 
from North Berwick in time. On Saturday night, dearest 
of dears, we meet: happy will it bo forme as I am quite 
dead without you ; the time will come, I hope, when that 
separation shall be no more, as it grieves me even to 
suffer you five minutes from your' husband^ although most 
fully most completely convinced of your unalterable attach- 
ment. On my part I can only say, that nothing can change 
my sentiments of you, they are too firmly rooted to be de- 
stroyed, independent even of those sacred ties which unite 
us, my lovcj for you would still be the same ; as it is now 
sealed^ it would be most villainous in me to alter one senti- 
ment I ever professed. This will, I sincerely hope, con- 
vince you how sorry I am that the neglect of a letter should 
have made you so angry, but I desire you to inform me if 
you received mine of Tuesday night, that I may inquire 
into its loss if it did not arrive. Once more then I most so- 
lemnly request you wiU not allow one thought injurious to 
the fulfilment of all the promises and engagements I am 
under to you, as nothing can or ever should, if possible, 
annul them ; read this over and over, and put that confi- 
dence in me which your peace of mind, your duty, in short, 
every thing ought to be dear to you requires, as it will be 
the most certain way to make yourself miserable for ever, as 
thi« kind of suspicion will finally end in your being jealous 
if I speak to another woman. Forgive this lecture, my 
love, as it is the only thing I can find in you to lecture. I 
will let you know whatever passes to-morrow at B, ; I should 
pot go there did I not think it would appear remarkably 
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after the acquaintance I have M^ith both pattieir, totta will 
be too much engaged to flirt withr me if I was in spirits, 
which is far from being tbe-case. When is the seal to be 
finished ? and I am all impatience in that as well as every 
other thing. Put off the journey to Braids if possible^ till 
next week, as the town suits so much better for all parties, I 
must consult Z/. on that point to^morrozOy as I well know how 
apropos plans come into her pretty head; there appears to 
he only one difficulty y which is where to meety as there is but 
one roomy hut we must obviate that if possible. I intend 
asking leave in Auguft for a month, and shall bend my 
course North, as I wish to fix my quarters in Aberdeen for 
a month at least, as we could often meet there and at ****** 
castle. Write to me immediately on the receipt of this 
letter, and say you forgive me, and that you never will 
again disappoint me, and I shall then be really happy. 
Pray where is the virgin, you never mention her : what 
brought her to my mind heaven alone knows. That God 
Almighty may ever preserve my trf/e, and inspire her with 
the purest love for her husband, is the first and sole wish of 
her adoring 

J. D, 
(The full signature obliterated.) 
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No. 7. 
(Addressed) <^ Miss Gordon, Braidj Edinburgh.'* 

Tuesday, half past nia^, 

MY DEAREST LOVE, 

CURSE on my fate, that although not wanted 
it should ever enter my head to come here, it is too late 
to attempt returning, but I will be with you at eleven to^ 
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morrow night. Meet me as usual ; ycmr letter has grieTously 
vexed me; how could you write me such a one. Bdiert 
me, in the greatest haste,^ 

Believe me, 

Your aiFectionate hushandy 

J. D. 

P- S. Arrange every thing with L. about the othtr room. 



No. 8. 
(Addressed) "Miss Gordon, Braid, Edinburgh." n 

>!Y DEAiiEST LOVE, Thursday. 

I HAVE only time to say that I have 
yours, but there is only half an hour to answer it. I have;. 
Received several letters from town, all of which say that 
Lord Stair has heard the report of our marriage. Good 
God ! how hard is my fate, that for the malice of a set of 
people I should tun the hazard of being disinherited, there- 
fore contradict it in enery compani/^ as my sole hope depends 
on him, and such a report would infallibly ruin me, which 
I know would hurt you, as I know you love me. I should 
not have mentioned this had it not been absolutely necessary 
for me to inform you of it; tell me if it is possible to see you 
now your brother has arrived,, as it may be running too greaft 
risks : I shall be happy to J)e introduced to him. You I 
hope recdived my letters safe. ♦ * ♦ * ♦ 
* ♦ ♦ ♦ ♦ * My fether wishes me to ex* 
change into the Foot Gaanls, but I shall give no decisive 
a&s^r ; to atWBion eonsisis in my being sent te Iiek»d 
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Hcxt year, when that time arrives I will first apply for a re- 
cruiting party, then, if refused, exchange into thcGuards, 
certain of one from them, which will detain me in Edinbro' 
as long as the war lasts. I hope soon to be able to see you 
at Braid, when I shall receive dear Lotta's pardon from her 
own mouth, as she knows I am very fond of her. / have 
spread the report of our not being married far and near. 
Would to God there was a punishmen^t for people malici- 
ously trying to annoy others, as we have not been exempt 
from our torments. * * * * * * t 



Believe me, 

unalterably your^s, 



J. D, 



A most extraordinary circumstance alarmed us this morn- 
ing, but the post only waits, so adieu. 



'fm^^mmmm^i^m^ 



No. 9. 
(Addressed) " Miss Gordon, St. Andrew's Square." 

, MY DEAREST AND ONLY LOVE, 

YOUR letter has made me truly 
miserable ; I have only read half of it, as I am all impa* 
tience to assure you how imhappy the thought of neglectiog 
you has made me. Nothing but the most absolute necessity 
of drills and every other species of annoyance could have 
made me neglect it this day, but till five o'clock I was not 
at leisure a moment. Would to God I could come to towii| 
but it is absolutely impossible this night. I will write thw 
fibeets ofpaper to you this night. At present this mu^ hf 
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the only letter I have time to write. Well knowing th^ 
anxiety you must feel, and the danger of the servanCs being 
seen. That God Almighty may eternally protect you is the 
only wish of your devoted hus . 



No. 12. 

'V 

(Addressed) " Miss Gordon, Braid, Edinburgh." 

MY DEAREST WIFE, Halifax, July 25th. 

FOR the last time I write unless you imme- 
diately write me an explanation of the cause of your being 
so long silent. I cannot suppose my letters have not 
reached you, as I never yet found the post deceiving me ; 
but to think that any one should have already supplanted 
me in your affection is too melancholy for me to support. 
I have been now absent ten days, during which time you 
have not written one word in reply to the letters I con- 
stantly sent you. If my letters are disagreeable to you why 
not tell me so ? for it must be inferred from no notice ever 
being taken of them that is the case, but although you are 
so negligent of your promises it shall never be said that in 
any one instance I departed from mine, considering them to 
be more strictly observed on account of the distance which 
separates us, but to save trouble, if I do not hear from you 
to-morrow I will write to njy sister^ and desire to know what is 
the reason of this silence, and I am certain she will not suffer 
jme to be kept in the perfect state of ignorance of what is pass- 
ing with you. Believe me, that the pain that writing to you 
in this manner gives me is greater than I ever yetexpe^ 
rienced, but I freely forgive you, as, indeed, I could any 
thing you ever did to me, only trusting that, at some future 
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period you may thiak me worthy of being restored to that 
place I once possessed in your esteem, and to lose which 
would be worse than death. I shall leave this for York 
to-morrow, where I remain till Sunday, possiWy later; 
direct to me there, but you shall hear from me ere that takes 
place, as I shall not leave off writing till we meet. I think 
of visiting Aberdeen after the 24th of August, where we can 
meet, for I am determined to see you, cost what it will. 

Whatever inone?/ 9/ou want draw on me without scruple^ as I 
am certain you must be in want of it. Pray write to me if 
it is but your name ; and, dearest life, believe me, 

Most devotedly 

Your 

D. ^ 

P. S« Send me your picture as soon as poissible. 



as 



No. 13. 

(Addressed) ^^ Miss Gordon, 4, Saint Andrew Square, 

Edinburgh." 

MY DI2ARE8T LOVJE, Chclsca, May 29tli, 1805. 

YOUR anger on account of my negligeaoe 
is perfectly correct. I have behaved rather ill, thetefece as 
I am fully sensible of my misdeeds, the least you can db is 
to extend your forgiveness. I do not wonder at y^wt feeliBg 
hurt at it, but I hope no slight occasion will ind^(3€^ yw^ to 
do any thing desperate, as it will prove a sov^rc^ d£ bitier 
regret to you afterwards. Living her^ I think mitmnlij 
makes a man idle, bat I assure you, y/m may depend ii^ 
my never changing any part of my cMditet^fej^ ^q^tiStto. 
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I have spoke On the whole affair to a very particular fri^d 
of my father's, at this time residing with hirii, who had 
assured me that he will do every thing in his power to assist 
toth of us, but that he would advise me to wait the course 
of time with him, as he ^ays he is certain he would imme- 
diately convey his fortune over in trust- to somebody, were 
I, as things are at present, to hint at such a transaction as 
marriage / therefore I am inclined to follow his advice, par- 
ticularly as situated as you are, nothing could strengthen the 
ties which unite usy and as the fortune I possess in my own 
Tight is so small and so much impaired that it would be 
nearly impossible for me to support you in the style of life 
you oughts as my wife, to be supported in ; therefore it is 
my wish it should not he mentioned till such time as it can 
without injury to ourselves be done* At the same time, I 
must insist on a paper properly signed hy you^ acknowledging 
yourself my zmfcy being sent me as soon as possible, as, in 
case of my death, it would be necessary fdr you to produce it, 
to tnabh you to take possession of what I may leabe behind. 
I did not intend this as a melancholy epistle but as essen- 
tially necessary to both our interests, therefore look upon it 
AS such, and as you obey me, or I you^ we shall be a» 

happy as otherwise we should be miserable, • * ♦ 

♦ ««««« ««4»'€* 

Write to me as soon as you can, and never, my love, be 
annoyed at not hearing from nie, as you may depend upon 
my ev^r holding yout interest in mymind^ and as th^re is 
nothing I i^ottld not sacrifice for ybur good, so am I certain 
there is nothing you would consider too much to be done for 
nie, i¥ell knowing your genuine goodness of heart and dis- 
positiouik I tutx Clapldifi J. ilgain, which is very disagree* 
aUe, as oonsideridg hin relationship it maizes it very unpleti« 
•fiat, and I wish particularljr to be reconciled with both of 
them were it possible^ biit as ycra know the t^liKper of the 
enei I sim very apprehensive it is not likdy to take place, 
only you have thy free permission to act as you please, and 
%o t6\\ Charlotte that I wish her every cerafort, and only 
i^pet my cratod Mly iit ever nientioiung it ivbject likely lo 

s 
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disturb the harmony of her house. * * * * 

« « « m « * •» «- « «* 

I am so much hurried by the Genera,!, who is waiting for 
me, that I have only time to say I ever am, dearest love, 
most affect, your's.^ 

J. D. 

Many thanks (ot the picture^ which arrived safe. 



No. 14. 

(Addressed) " Miss Gordon, 4, St. Andrew's Square, 

Edinburgh." 

MY DEAREST WIFE. Cholsca College^ June 10, 1805. 

I AM greatly surprised at your having so 
long declined writing ; and not knowing to what cause it is 
owing am inclined to attribute it to nothing very fayourable 
to myself. If you have cause of complaint against me why 
not at once my love tell me so, and not drive me to distraction 
by abstaining a fortnight without ever writing one line. I am 
unwilling to attribute it to a change in your affection, weH 
knowing how much you may be trusted ; but if I do not 
very soon hear from you I shalLnot be perfectly easy on that 
head. If you are angry with me for going abroad I willaUotr 
you to have just cause ; but when you consider the utter im* 
possibility of my existing in this country as a gentleman, on 
account of the mean conduct of those who ought to be the 
first to support me, you will I hope allow there is more ground 
than caprice for this sudden movement. In the next place I 
solemnly assure you that / will not be^ absent from you very 
long^ and that as. soon as my affairs are put into any cider 
and arrangement my return will be certain. Situated as I am 
is to me misery to exist, tired out of my life at home and 
eternally quarrelling with those I am living with, lenders it 
to my mind nothing less than a very^ accurate specimen of 
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what may be expected hereafter; but having these things 
constantly tormenting me, mllt/ou allow me to endeavottr hy a 
short absence to rectify them? You know how little in point 
of use my stay would signify for these next four months, and 
with my turn for expence how very liable I am to involve 
myself ten times deei.er than ever. If in thus asking your con^ 
sent to what, although you may allowj.you do not approve, I 
most humbly, dearest love, most solemnly conjure you to par- 
don me, and to repeat the assurance how deeply those attrac- 
tions which were the first cause of our acquaintance remain 
fixed in my breast ; and in whatever part of the world chance 
may throw me, they will afibrd me the consolation and hope 
of in a little time proving my regard to the whole world ; an 
event, evidently 1 think at no great distance, will at once 
render me independent and you equally so; for while the ob- 
stacles and. plagues, which now torment me exist, neither you 
or myself can ever know either ease or happiness. You will 
I hope grant me your pardon for thus tormenting you with 
what I fear must evidently appear to yo\i as'a dull repetition 
of the same sentiments constantly, made use of^ bul I solemnly 
assure you that they are the natural feelings of one who, 
though in every action of his life has hithbrto been most un-» 
fortunate, yet has no wish to conceal them from you. To re^ 
-tiirn to a more gay arid proper subject for a letter. lam 
most happy that Charlotte has now arrived at the zenith of 
po^er, and is surrounded by every wi^h she can form ; most 
sincerely do' I congratulate her — and although an idle moment- 
put a slight eUck to our former acquaintance, yet I hope that 
on my return to this town next year, it may appear to her as 
the failing of human nature, and in a general confession to 
atone for the crime, may be productive of a renewal of our 
former friendship, as nothing could give me greater satisfac** 
tion than once moje to be considered, as I believe I may be 
allowed, her brother. . The people here say that old Pultenejr 
never made a will. If she is the gainer by it, I hope so moat 
sincerely. I supped the other night with a M. ***^^ who 
was a good deal in Edinburgh last winter. He said he knew 
you perfectly, and told me a great many anecdotes abo^tyou, 

s2 
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whidh could n<K but ht gxhfifjing to roe^ m I find that tbe 
idte bundle is not so ndUch forgotten as some people i^oaM 
bAve me believe. * « * » * « ♦ 

When I leave this tapital is I believe most uncertaia* The 
ship I am ^oing in is nearly ready ; but no person can pos* 
sibly say vrhen &he vrill b6 : and as to her mailing I think it 
will not be for some time yet. Situated therefore as I am, 
pray my ohly love do i^rite to me by return of post^ and if 
you have any regard, or the least remain* of the attachment 
you onc^ had and professed, do write constantly to me, and 
at the same time forward the paper I requested ofytm in my 
last letter^ and acknowledge yourself my wife^ thai as we are 
not immortal I may leave you in trust of a friend of the greatest 
honour J the small remains of what once was a tolerable fortune. 
Did I not consider this as most essentially necessary for both 
Our interests, on my honour I w6uld not request it ; but as 
^ar cannot refuse on any legal grounds^ do my demresi wife 
forward it directly j and let your pardon for All the uneatiness 
I have given you accompany it, or otherwise I shsU be per- 
fectly miserable ; and I most solemnly prdmiM that there is 
nothing on eatth that yon may request that I will not do ex* 
eept remaining here, which situated as I am would rtader it 
perfectly unsafe in tne to comply with, as nothing but my de- 
parture can restore my fortune to what it once was^ or oaiue 
the liquidation of those debts which have hitherto so leag 
plagued itnd perplexed me. Having thus explained to yea 
the whole Cause of tny departure^ I am incluled from year 
goodness of heart, setting aside all other consideraftions or 
claims, to hope that the return of the post will bring back 
a perfect free and uneontrluited pardcn for past, for all si» 
coMnitted, but particularly as they were not cauaed by my- 
^If, but the villainy and malice of others. I shall no^ con- 
clude Mth every wish this world can b^tow taay be you't> 
and that I ever am, 

• 

Dear Jacky, 
.... . Ba^t devotedly 

your husband^ 
D. 
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(Addressed^ « Miss. Gard^p, Br^id, ^e^ Bdwburg^lj." 

No. 15. 

MY DE^RipsT ^.ovE^ ^ Chelsea, J^ne ggth, 1305» 

I RETURN you a thousand thanks for your 
kind reoiembrance of so idle a being as myself. I allow it is 
more than I merit, but I have endeavoured to do something 
in return for it. I haye called on Lotta and Johnstone this 
day ; they were out of town, but as soon as they return I 
will certainly call again and write her a letter expressing mjp 
sorrow for the disagreement, and hoping to be again con- 
sidfiited as her brother^ a title I would not give up for any 
consideration, and when I return our families I trust will be 
on the footing they ought to be. But you must allow that 
he ought to have first spoke to inc, as I could not consistently 
with etiquette make the first advances : although stifling all 
other feelings to the desire of reconciliation, I have in this 
instance been the first. I with this seitd you the hair so long 
wanted, and which you ought ere this to have received. Ji 
wasT by mistake sent to Colonel Dalrymple, where it was 
likely to remain, had I not luckily arrived intowh. If it 
does not please you, write to-Wirffman St. James Street, lie 
^ill alter it, and has my directions to forward to you anv 
thing you may write to him for^ so do hot out offals notions 
of economy deny yourself what you require, as 1 should nbj^ 
wish my wife on any account to appear in anything not per- 
fectly consistent wilh her rank. The Duchess is still in Lon- 
don. If I remain here till Sunday Sir Willoughby Aston 
has promised to introduce me to her notice. ♦ ♦ * 

I am going tjiis evening to a masquerade, aad afterwards io 
Mrs. Hamiltpii's, our relation : Lady H. Dalrymple is io be - 
there, and I expect of course a great deal of railery, not hav- 
ing seen her since the confession she made me make at Dun- 
bar relajtive to certain affairs in which you were greatly con- 
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cerned, but by which I fear her Ladyship did not greatly 
improve her stock of knowledge on the subject. * * 

I arrived here very late on Tuesday from Suffolk, and now 
find I might as well have remained where I was, but I con- 
fess the country is to me so horribly dull that 1 find time too 
heavy on my hands to admit of a long stay there. I want to 
go north, but in the state of uncertainty relative to my going 
abroad I do not think it adviseable to leave this place. To 
say the truth I begin to wish I had not [torn] to the proposal, 
tut as my relinquishing it now would only gratify certain 
people whom I equally detest and despise^ I am rather in- 
clined to proceed. But of my departure you shall have 
ample notice. Will you send me a lock of your beautiful 
hair, as I intend having it set in a new form, particularly as 
ihe only lock I have at present is too small to convey to me 
the remembrance I wish. There is one thing my love which 
iinnoys me, I mean the reflection of not having behaved to you 
so libercdlj/ as I ought to have done ; but I hope you will 
pardon me, and in return you have my free permission 
from th^ \Qth of November tamake whatsoever ejcpenceyou 
please^ as I mil before my departure arrange all money mat* 
ters in such a manner as to give you every opportunity of 
gratifying your taste or any other fancy you may take into 
your head. I. hope that virgin sister of mine is likely 
to change that odious appellation. You should introduce 
some captain to her that she might at least be on equal 
footing with yourselves. ♦ * ♦ * * « 



« ^ m . ^ « « ^ » « « « 

♦ '. ■» 4K.« « « « « « « « 



God bless you my dearest Love, 

ever affectionate Husband^ 
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Exhibits annexed to and pleaded in the Allega- 
tion given on behalf of Mr. Daluymple. 



^a^ 



A. 

Ballencrief House by Had, 
15th Nov. 1807. 



SIK, 



AS I find by means of the correspondence I have 
had the honour of having with you, that the footing on 
which I stand with Mr. Dalrymple has transpired, and 
through the Duchess of Gordon, it has come to both my 
brothers'* ears. In tliis case I shall have no hesitation in 
putting my papers into the hands of a man of business, and 
establishing my rights, as it is a very unpleasant thing to 
hear different reports ev^ery day. The last one is, that Mr. 
Dalrymple had ordered a new carriage on his marriage with 
a nobleman's daughter, and that his and her arms were 
actually quartered on the carriage. All these various re- 
ports came from the Duchess of Gordon, and she says, from 
what she learnt through you, from a friend of your's, that 
I havi Mr. D. completely in my power ^ that. I can either 
make him acknowledge me publicly as his wife, or make 
him pay a very large sum of money. The latter of which I 
shall certainly not do. 1 do not want money, I want jus- 
tice ; and as I am used extremely ill by him I shall shew the 
world who has beeiji to blame* tf you, Sir, with your usual 
goodness of heart, did let him know my determination in 
this business, and that I am to have the support of my bro- 
thers in the case, and unless he comes forward and says he 
means to behave like a gentleman, and as he ought to do, 
I wiH make him. A maintenance he is obliged to allow me, 
9vliether he lives with me or not ; few would have borne thii 



treatment so long, and if the secret had not been divulged 
through you, I do not believe I would have divulged it, for 
fear of involving others ; but, on the whole, I bcUevc I am 
obliged to you. I have the honour tp remain. 

Your very obedient humble servant, 

J. GORDON. 

(Addressed) 

^^ Samuel Haiifrkins, £sq. 

^^ Grand Parade, 

^' Brighthelmstone/' 



im 



B. 



Edinburgh, May 9th, 1808. 
(Private.) 

SIR, 

yOlJR former goodness to i^e induces me to 
again troujjle ypu witl^ a few litres, to s«^ if you would have 
the goodness tp let me know if there has been any iux:ountf 
lately fyom Mn Dt^lrymple. My mUiappy situation is the 
only apology I can offer for the upcomqipa trouble I have 
Q^ed you, f^nd which yoiir humaii^ty has paid i^ntion 
to; any re£^l friend of Mr. Dalrymple's ought to caution him 
f^ainst forn;iing any ne\f engagement, ^ thpugh I )iave not 
brought forward my claims at this timp for particuli^r rea^ 
8QBs,.that is not t^ s^y I have reUnqi^shed theqi. That 
I ^m determiae4 I never will do,^ and lyhexe he \o think 
of forining fmy of t^e connexiogs tl^at have If^n (qlk/efl of, 
OK wy gommm Vl»«?ver» I wflj KWi^i^i^^tely fm^ 
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forward vrith my claims, which must put himself fUf^ 
the jinfortunate woman in a most disagreeobla sitq^on. 
My idea is, that he is not aware how binding his engage- 
ments are with me, and though this says little for his honor, 
some friend ought to warn him of his situation* ( ) 

I am convinced he will force me to strong measures ere long. 
Pray excuse my troubling you, but my sufferings must 
plead my apology. I know not what comfort is since thii 
cruel business. 

I have the honour to remain. 

Your very much oblig^ed^ 

humble servant, 

(Addressed) 

^< Samuel Hawkins, Esq. 
<< Fipdpn, 

^^ mm 8harebam» 

^< Sussex.^' 



C. 

EXTRACTED from the Register Book of Marriages be- 
longing to the Parish of St. Mary-Ie-bone, in the County of 
Middlesex. 

The year 1808. 

Page 494, No. 1480. 

JOHN DALRYMPJiE, Esq. of the Parish 
of St. George, Hanover Square, in the County of Middlesex, 
Bachelor, and Laura Manners, of this. Parish, Spinster, 
were marrkd in this Churdi, by Licence, this second day 
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if June, in the year One Thousand Eight Hundred and 
Kight, by me, 

BENJAMIN LAJ^RENCE, Curate 

4 

This marriage \eas solenmized between us, 

J. W. H. DALRYMPLEj 
tAURA MANNERS. 



In presence of 



G. ROBINSON, 
R. T. NORTH, 
CHARLES P. MORGAN. 



The above is a true copy of the entry of marriage from 
the Register Book of Marriages belonging to the parish of 
Saint Mary-le-bone, in the county of Middlesex, the same 
haying been carefully copied therefrom and faithfully col- 
lated therewith, this fourth day of November, in the year 
i>f our Lord One Thousimd Eight Hundred and Nine,^ 



By me, 



W. B. CHADWICK. 



t . 



. ; i 
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Letters annexed to, and pleaded in the Allega- 
tion given on behalf of Mrs. Dalrymple. 



No. 16. 
(Addressed) " Miss Gordon, Braid, near Edinburgh.*' , 
MY DEAREST LOVE, Portsmouth, J ul J 19, 1805. 

I HAVE been so hurried on my departure 
for this place that I have been literally travelling for this 
fortnight, but at last am stationary at this most delectabU 
place. As yet no convoy is or for some days likely to be 
appointed ; and as I dread the thoughts of remaining at so 
horrible and dirty a place, I think it very likely that I shall 
return to the centre of all gaiety, London, till necessity obliges 
my departure. I at present feel by no means inclined for a 
Mediterranean trip, and could I by any means in the woild 
contrive to be off I should certainlymake use of them. As things 
are at present I purpose returning here in January or sooner 
if possible ; but as all arrangements of this nature must be 
liable to so many changes, 1 do not fix any precise time for 
my return, as you may depend on my taking the very first 
opportunity of leaving a country which I by no means ap« 
prove of, and which nothing but a foolish pique induced me 
to volunteer for; To add to all my misfortunes, just 
three days before I left London, I was introduced to the 
Dutchess of St. Alban's. ♦***♦♦ 
***** My father was suddenly taken 
ill after dinner on Monday, and they were at first y^ry 
apprehensive something serious might have hap[:ened ; 
but however he has rallied again, and they say better than 
before. He left this place the next morning for Chel- 
sea. I would recommend you to enclose ail my letters 
in a packet, to be forwarded to me through the care of 



§ 



• »• 
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Sir Rupert George, the Transport-Office, London, 'wlio liag 
more frequent opportunities of forwarding them than any 
other person. By the bye it is very extraordinary that | 
have not received one line from you for this fortnight past, 
"which I attribute to the letters being missent, as there have 
been several letters written from London to me which I have 
never received. I wish you would before I go acquaint me 
where your brother is likely to be found, as I particularly 
wish to meet him. What sort pf a disposition 15 he of, that I 
may be able to understand how to manage him in regard to 
yourself? * ♦ ♦ * * . * 

London is now nearly over, the place islxjconiing quite de- 
serted : indeed I am not sorry for it, ^s no ope ever left ^ 
place ^ith more reluctance than J did town ; and i|i exchange 
have got into a vile beastly place, and on the high road to a 
worse. I fear long enough before this reaches ypu I $haU 
have taken my departure ; but before that eyent takejsi pUce 
I m^st assure you that it is my fi|te4 (Jpteri^inatiQii that 
nothing in the common coufse of things shall detain m^ there 
Ijeyond the time first specified ; and as tjifit is ^o, shprt I think 
we CJ^n only look forward to it ; there is Qne things which 1 
forticularly wish to caution you abo^t^ which (s never to grD$ 
my belief to a variety of reports which may be eirculatei 
relative to me during my absence^ Jf yqu ffayo^ vpiU renief 
yourself eternally miserable^ md produce a l^re^ch between 
us which nothing in this world ev^r c(pi rectify* J sk^d fl¥4 
€J9plain tQ what J am alluding, bui J fcnow tilings have peefi 
saidy and the moment I am gone will be rep^cte^^ which 
have no foundation whatever^ t^nd are une^t enfy for the 
ruin of both* Once more therefore I entreat you'y if y<wf vrffie 
your peace or happiness, believe no repovt about me what* 
ever, unless you know it to be true. Thi$ advice you viU 
thank me ope day or other for — at pre$e^t it Vf^j appear buTfth 
and ill-judged, but tipie will prov^ t« yau how justly I hs^ye 
foretold what will happen. J am Slurry | did npt see Ca- 
lotte before I left Lopdpn, b^t in f^t I was w ffxj mucb 
(lurried wit|i the pjrf pajr^tipi^s ^ pt^W Uqu^es^ ^at \^\m 
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they returned I had natime to see them. A thousand thanks 
for the hair. I have it most beautifully set, and shall keep it 
as a memorial of pleasures past, but which will I hope sooii 
return. Why do you not write to Allen and order another 
riding habit? He has my directions to make whatever you 
think proper to order; so it is your own fault if you evet 
want any thing— smd when lamiii Italy, if there is any thing 
you may particularly fancy, it shall be sent you. How is your 
father in health ? in tempcfr I should think nothing extras- 
ordinary. 

God bless you, ever dearest Love, 

Your*s, 

J. D. 



Mm 



No. 17. 

(Addressed) " Nicholas Webb, Esq. Post-Office, till called 

for, Edinburgh." 
R. G» 

iifty Tran8t)ort-OffiGe^ London, 4th July, 1806* 

I HAVE the honour to inform you that every 
letter sent to me to be forwarded to Lieut. Dalrymple, has 
been sent by the first opportunity after I received it. The 
35th Regiment is either at Malta or Sicily ; but I have 66 
means of ascertaining which. If you will send me any letterlj 
I will forward them to our agent at Malta for delivery to hiid. 
I conclude that Mr. Dalrymple is not in England from his 
not calling upon me. 

I have the hotioUr to be, 
Sir, 

Your yery abedient Servant, 

RUPERT GEORGS. 
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No. 18, 

(Addressed) " Miss J. Gordon, Sir J. Johnstone's^ Bart* 

Balleucrief, Hadding.'* 

Grand Parade, Brighthelmstonei 
26th Oct. 1807. 



MADAM, 



VERY unexpectedly until within these few da^s 
only, since I did myself the honour of addressing you from 
Mr. Coutts's Banking House, have I continued away from 
this place, so that the contents of your several letters were 
entirely unknown to me until my return, and under cir- 
cumstances apparently so disadvantageous as I appear to 
have been placed in one of them, as also indeed to have 
relieved you from a considerable degree of anxiety on your 
own account, I should not have deferred so long satisfying 
you in your different enquiries; and reserving all explanations 
as to myself, I shall begin first with assurances to you that 
nothing really can have been mOre groundless than the extra- 
ordinary report circulated in your part of Mr. Dalrymple 
being either previously to or since the time of your enquiring 
of me, being in London, or even one thou^nd miles of it, 
having continued at Vienna, from which place I have re- 
ceived frequent accounts from him, and the last (making al- 
lowances for the great difficulty of communication) of recent 
date; so far too from its being at all in his conteniplation 
even to return to this country, that he speaks decidedly of 
its being his intention to remain abroad for two years, and 
appears to have a strong inclination to extend his present 
quarters to a very considerable distance ; having disposed I 
should hope entirely to your satisfaction of the groundlessness 
gf that part of the report, it must be wholly needless to enter 
at all into the remainder of it, unless it may be to observe 
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that from the same quarter, in which a freedom of speech ap- 
pears to have been made use of to my own prejudice, may 
have originated that, which certainly with no foundation at 
all, in the instance you allude to at least, can be ascribed to 
Mr. Dalrymple, Now with regard to any disclosure on jny 
part of the correspondence which I have had the honour of 
holding with yourself, J beg you to rest assured that I have 
been particularly guarded; but when a young and impetuously 
minded character should on the first and only interview I 
ever had with him, have declared it to be his fixed determina- 
tion hand over head, and with the utmost violence to pro-^ 
ceed against one for whom you had expressed that affection 
io natural in a near connection, it was at least I thought ne- 
cessary to let him be informed that I have been in correspon- 
dence with yourself on the subject, and that such circum- 
stances had come to my knowledge as would I was sure pre- 
clude him from taking any such course as he proposed. I 
Upwever never produced one single letter of your's. 

I have the honour to remain. 
Madam, 

* • 

Your most obedient 

humble Servant, 

SAMUEL HAWKINS, 
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No. 19. 



(Addressed) ^< Miss J. Gordon, Ballencrief House, Hadding- 
ton." N. B. 



Grand Parade, Brighlhclmstone, 
11th Dec. 180t. 



ItfAdAsft, 



WHEN I did myself the honont of last addressing 
you, although dated I believe as above, it ^ras in a great hnrty 
at an inn on the road just as I was changing horses, and in 
my way on a very long journey into Wales, from which part 
I only returned this day, or I should certainly sooner have 
acknowledged your letters from Ballenctief House, and which 
I very much wish I was Able to do more to your satisfaction ; 
but the present most extraordinary situation of this country, 
with all parts of the Continent, has effectually indeed cut off 
every sort of intercourse. I s^m wholly at a loss in what way 
to forward a letter to Mr. Dalrymple, and he must be so mnch 
so himself, I apprehend, that I have no expectation now of 
hearing until matters take a more favourable turn. The last 
letter I received from him was dated from Vienna, and it is 
now upwards of three months since ; at that time any breach 
between the Austrians and this country was not in the least 
foreseen by any of the English residing at V ienna ; but the 
Austrian Minister having yeslerday, I was informed, required 
his passports, the English will be without any place of refuge 
whatever, unless they should be able by any means to get into 
Switzerland. There is too much reason therefore to conclude 
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that even those English at Vienna \?ill share the same fat© 
with their other countrymen on the Continent. 

In Mr, Dalrymple's different letters^ and particularly the 
last of them, I am given to understand by &im that in place 
of two years, the first time limited for his stay ^ he should not 
think of quitting the continent at all, being heartily dis* 
gusted as he observed to me with England and its sdciety* 
If any thing should by chance take me into the North, I 
should in that event do myself the honour of seeing you, when 
I might probably be more unreserved than I am in writing. 
At any rate I feel that I should have very little difficulty in 
satisfying you of my having acted throughout in such a man* 
ifier as could not fail meeting as much with your own appro- 
bation as it would, I am convinced, that of Mr. Dalrymple. 
It is best for me not to mention the naime of the petson I al- 
luded to in my last, but I have the satisfaction to think that 
by my timely explaiiatidn, and that only too in a general 
manner, much mischief was in all probability prevented ; I 
could iiiost easily defend the part I took to the^ Dutchess of 
Gordon, or to any of your own family, and most seriously 
wishing that 1 could prove much more usefol to yourself or 
Mr. Dalrymple^ 

Have the honour to be, 
Madam, 
Your most obedient 

humble servant^ 

8AMUEL HAWKINS. 
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No. 20. 



(Addressed) ^^ Miss Gordon, Braid House, near Edinburgh.*" 



Findon, near ShoreTiam, 7th June, 1808. 



mAdam, 



JUST at the moment that I ascertained, as I thought^ 
Mr. Dalrymple*s being at PalermOj and was actually writing 
to him at that place, hayings had a promise of my letters 
being forwarded from the Commander in Chief's Office, 
"^bo, to my no small surprize, should make his appearance 
here but Mr. D^ himself? He left Palermo, he informed me, 
only six and twepty days previously to his going down ta 
npe at Brigbthelmstone, and finding that I had left thai 
place, came over immediately to me at mj new resiideace at 
Findon. Great, however, as my surprize was at seeing him, 
it hath been very much exceeded indeed by my having 
received letters from two very particular friends of his late 
father, informing me that on the very day after his return 
from hence to town he was niarried to Miss Manners. It 
being, as I have already' intimated to you, known to some of 
his friends, that Mr. Dalrymple had, so recently to his mar- 
riage with Miss Manners, been with myself, it was not all 
together unnatural I felt, (ill-founded as such a conjecture 
certainly was) that it should strike them I might not only 
be privy to, but even the adviser of such a measi^re as was 
immediately afterwards taken ; and therefore to do away the 
slightest surmise of the kind, I felt it incumbent on me to 
make assurances to them, as I also do to yourself, that 
neither in thought, word, or deed, have I at all participated 
in it, but on the contrary I believe my advice and opinion 
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were considered (to use his own term) much too gloomy^ 
and were the means, I dare say, of completely deterring 
him from confiding one syllable of his intention! in my 
breast^ , 

I have the honour to be, 

Madam, 
- Your most obedient 

humble servant, 

SAMUEL HAWKINS. 



Extract from the personal Answers on oath of John 
William Henry Dalrymple, Esq, 

THE Respondent positively saith, that the only time 
-when any connection by carnal copulation took place be* 
tween them was on a night in the aforesaid month of May, 
at the house of the said Charles Gordon, Esq. at Edinburgh, 
prior to the signature by the Respondent of the Paper^ 
marked No. 1 , 



Extract from the personal Answers on oath of 
Miss Johanna Gordon. 

THE Respondent further answering, says, that she de- 
nies that no carnal copulation did ever take place between 
the said John William Henry Dalrymple and the Respond- 
ent at any time subsequent to the signing of the said mar- 
riage contracts articulate, or either of them, or that the said 

t8 
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John William Henry Dalrymple and the Respondent did 
not in pursuance and upon the faith of the said marriage 
contracts articulate^ or either of them, cohabit together as 
lawful husband and wife, or ever own or acknowledge each 
other as and for lawful husband and wife, for the Respondent 
saith, that jiubsequently to the written acknowledgment of 
marriage bearing date the S8th of May, 1804, they, the 
said John William Henry Dairy mple and the Respondent, 
upon the faith of their said marriage, consummated the 
same, and several times afterwards had the carnal use and 
knowledge of each others bodies, as well at the house of the 
Respondent's father in Edinburgh, as at his country-seat at 
Braid. 



f I N I S, 



W, ilcMltiae, Printer, Checqser Yard, 
Dovfite Hill, London* 
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